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A S the Author of the following Effay; has in 
ſome ſort pledged himſelf to the Profeſſion, for 
the production of a treatiſe upon the Conftitution 
and Conſtruftion of Deviſes ; he might potbbly, if 
he were not to explain the occaſion of bringing 
the following tra& forward at this period, be con- 
fidered as having abandoned his former deſign, as a 
taſk, the proſecution of which, he found too ardu- 
ous for him to accompliſh : but that is far from 
being his intention. - That objeC is a favourite 
one, and the difficulties he has already combartrted, 
and thoſe he ſtill expects to meet with in the exe- 
cution, ſerve only as ſtimulartives to addirional 
attention and application. Whatever labor may oc- 
cur in wading through the almoſt infinite variety 
of matter, which it 1s neceſſary to conſider in ordet 
to accompliſh an object ſo extenſive, as that of re- 
conciling the various particular inſtances thar the 
law of deviſes has furniſhed, by tracing them up 
. to their immediate principles, and again, by pur- 

ſuing thoſe principles to the primary and funda- 
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mental rules from which they emanate, the variety 
of knowledge that ſuch a purſuit offers, will make 
ample amends to a perſevering and inquiſitive 
mind ; the author therefore, does not mean to give 
up that undertaking, nor to delay the accompliſh- 
ment of it for a longer period than the extenſive- 
neſs and importance of the ſubje&t renders abſolute- 
ly neceſſary. 


Among other materials, that were to be looked 
into, in the conliceration of the law of deviſes, 
thoſe that furniſhed information reſpecting. powers, 
preſented themfelves, as forming a very import- 

ant and extenſive ſource of information : and the 
author, in purſuing his inquiries, and arranging his _ 
matter on that branch of the ſubje@t, found, that to 
do it juſtice, it could not be compriſed in a treatite 
in which it was only to form a ſecondary object of 
enquiry ; he therefore choſe to purſue this branch 
of legal learning through its various and com- 
plicated heads, before he compleated the more 
extenlive plan on which he at firſt ſet out. By this 
means, he flattered himſelf, that he ſhould eſcape 
from the cenſure of being dilatory in performing 
his promiſes, and alſo, gain time and opportunity 
for a reviſion, and more full conſideration of the 
materials, which he had already colleted, and ar- 
ranged on the fubjetof deviſes in general. 


Having thus far explained the motives which 
have brought forward the preſent publication, in 
lieu 
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lieu of that previouſly promiſed, it will not, he 
truſts, be deemed impertinent in him, to ſtate the 
nature and extent of the following treatiſe. 


In its nature, it is no more than a compilation 
_ of the deſultory and looſe materials, reſpecting 
powers (which are to be found in our abridgments 
and books, without reference to principles, with- 
out method, and without ſyſtem), under particu- 
lar heads, with ſuch obſervations as may conduce 
to the bringing the law on that ſubject into one 
point of view, by a ſyſtematical arrangement of the 
learning to be found reſpeCting it. 


In extent, it goes no further than the conſidera- 
tion of the nature, origin, and properties of powers, 
and the manner of carrying them into effe&, which 
involves in it the ſubject of their legal and equi- 
table executions. Of the conſtruttion of the words, 
conſtituting powers, little or nothing 1s here of- 
fered, becauſe the rules of conſtruction, applicable 
to powers, are to be found. in thoſe authors who 
have already treated on the ſubjeC of uſes. 


Rules of conſtruCtion, as applied to expounding 
inſtruments in writing, are a branch of the law of 
evidence, being modes adopted for regulating the 
courſe of inquiry, to aſcertain the fat of what 
was the intent of the parties to a written inſtru- 
ment, at the time of making it, in that manner 
which ſeems beſt adapted for coming at the truth 
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reſpeCting it, And the firſt principle of evidence 
being, that no evidence ſhall be received, but that 
which is in itſelf the, beſt that can be procured re- 
ſpeCting the ſubjeCt to which 1t 1s to be applied, it 
follows, that the grand fundamental rule of con- 
ſtruQtion is, that every inſtrument ſhall ſpeak for 
itſelf, and not be explained by parol evidence; for, - 
as every inſtrument. furniſhes in itſelf written evi- 
dence of the intent of the parties in making it, to 
admit it to be explained by parol evidence, would 
be to ſaſfer the ſlronger evidence to be controuled 
by the weaker, becauſe, mere verbal teſtimony is 
liable to miſrepreſentation, either by addition to, 
_ or ſubtraction from what actually exiſted, whereas 
writing is in no ſort ſubje& to that inconvenience. 


Every inſtrument, therefore, may be conſidered 
as furniſhing ſelf the beſt evidence of the in- 
tent of the parties to, it. This evidence is either 
poſitive or preſumptive, according to the manner 
of wording the clauſes of any particular inſtru- 
ment. If the maker of an inſtrument convey 
his intention in plain unequivocal language, that 
language, of courſe, furniſhes poſitive evidence of 
his intent, becauſe every man muſt be preſumed to 
have intended to have done that, which, in expreſs 
terms, he has-aCtually done. This is a neceſſary 
conſequence of the theory of language. Language 
conſiſting of certain articulate ſounds, by the com- 
mon conſent of mankind, who uſe them, not upon 
the account of any natural connection between 
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articulate ſounds and certain ideas, but arbitrarily, 
and by veluntary impoſition, made fixed figns of 
certain ideas. Theſe ſounds 1t 1s the objett of the 
charafers made uſe of in written inſtruments to 
repreſent. It follows, therefore, of courſe, that 
every man, expreſſing in writing theſe ſounds by 
the characters that repreſent them, muſt be con- 
ſidered as meaning to convey thereby to his reader, 
who 1s to decypher thoſe charafters, the 7deas 
which thoſe ſounds that are reprefented by thoſe 
characters import, or are fixed ſigns of ; for, it is 
with this view common uſage, by a tacit conſent, 
appropriates certain ſounds to certain ideas in all 
languages, and thereby limits the fignification of 
each ſound: As, otherwiſe the grand 'objet of 
language, which 1s the ready and accurate com- 
munication of ideas from man to man, would not 
be effefted, becauſe, unleſs a man's words, either 
ſpoken or repreſented by written charaRers, excite 
the /ame ndea in the bearer or reader, which he 
makes them ſtand for in ſpeaking or writing, he 
cannot ſpeak or wnite intelligibly. | 

In all cafes, therefore, where the parties to a 
written inſtrument make uſe of chara#ers repre- 
ſenting /eunds or words, the ideas annexed to which 
are clear, poſitive, and limited, the fixed rule of con- 
ſtruction 1s, that thoſe clear, poſitive, limited ſounds. 
or words ſhall be taken to import zho/e ideas of 
which they are fixed ſigns, this being their prover 
and immediate fignification. . For, in all que. +: 
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of conſtrution, the ſingle obje&t of enquiry is, 


that ideas the fabricator of the inſtrument intended 


to convey thereby, in order to carry his 'ideas into 
effect, 


Now, as we can only come at what a man's 
ideas are, or were, at the time of his expreſſing 
them either in writing or ſpeech, from the charac- 
ters or words that he has made uſe of to convey 
thoſe ideas to us, we cannot be at liberty to argue 
from preſumptive proofs, that a man intended by 


his words or charatters, to convey one idea, when 
the words or characters, which he has himſelf uſed, 
Furniſh poſitive progf, that he meant to convey ano- 
ther idea to us, by his having aually-conveyed to 


us that other idea by proper words or charaCters; 
for, if we were ſo to do, we ſhould thereby deſtroy 
the medium of intelligence between mankind, 
and inſtead of carrying into effe the ideas of the 
ſpeaker or writer, ſo conveyed. to us by their proper 
ſigns, carry into effect our own ideas arbitrarily 
annexed to ſigns which are nor proper repreſenta- 
tives of them. Therefore, as, where on an indi&- 


.ment of one for a \robbery, poſitive evidence js 


produced, that 'the .perſon charged went out with 
ſeveral others, with an intent to commit a robbery, 


| and that they attacked a ſtranger upon the high- 


way, knocked him down, and forcibly took from 


him his money ;. thoſe fa&ts, conftituting the crime 
of robbery, ſo poſitively proved, cannot be con- 


troverted by offering teſtimony, that he who is the 
3 ſubje& 
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ſubje&: of the criminal charge, and who, with 
others, committed thoſe atts of violence, was a 
' gentleman of independant fortune, unembarraed 
czreumſtances, acknowledged integrity, and ex- 
emplary piety ; ſo, in like manner, where a deed 
furniſhes poſitive evidence, by being conceived in 
_ clear and unequivocal terms, that a man means to 
do ſuch and ſuch an aCt thereby, the proof that it 
was his intent to do that att cannot be controverted, 
by proving that the a&t he has attempted to effect, 
1s not-within his capacity to accompliſh, and that 
- from his ſituation in life, the circumſtances of his 
family, the intereſt he poſſeſſed in the ſubje& on 
which the inſtrument is to operate, or other cir- 
cumſtantial confiderations, he could not mean to 
do what his words or phraſes import to have been 
his 4ntention. And, as in the former- caſe, no 
<circumſtantial evidence, however ſtrong, can 
- amount 'to-proof, that the fa# eſtabliſhed by poſi- 
' tive evidence of equal credibility did not exiſt; *in 
like manner, in the latter calc, ' no circumtantial 
evidence ariſing out of the inſtrument, -can con- 
troul the pofitive eyidence that the inſtrument i7felf 
- furniſhes. Indeed, were the rule of conſtruction 
- otherwiſe,-it could no longer be properly called by 
that'name. It might with:more- juftice : be- calted 
making an inſtrument than expounding it; for,; if 
the expounders of an inflrument were-at-liberty to 
: anderſtand the ſounds repreſented thercby, to con- 
vey different ideas from thoſe which, in their natural, 
. wniverſ/ally received, and. allowed import,. they 
a 4 - fonify, 


i 
C5 
« 
y 5 
: 
* 


Vil PREFACE 

ſignify, it would be made by the expounders, not 
by the parties to it. The rule of conſtruftion 
therefore keeps pace with the rule of eyidence, 
conſidering that as done, which the inſtrument 
imports, Rd proves poſitively to have been done ; 
leaving the confideration of the efficacy of the in- 
ſtrument out of the queſtion, and zaking it for 
granted, that the party intended to do what he has 
done, not adverting to the reaſonableneſs or unrea- 


ſonableneſs of his intent, or to his capacity of effe&t- 


ing that intent; for, the preſumption that he has 
miſtaken his capacity 1s ſtronger, than the preſump- 
tion, that, doing what he has poſitively and in expreſs 
terms done, he has done that which he did not in- 


tend to do. 


But, if a deed be conceived in language that is 
ambiguous, the ſounds, repreſented by the charac- 


ters uſed, being capable of expreſling /everal ideas, 


the evidence of the intent of the makers of the in- 
ſtrument, in uſing thoſe ſounds, furniſhed thereby, 
would be only preſumptive and circumſtantial; and 
the conſtruttion to be given to the words or phraſes 
uſed therein, would be one way or the other, ac- 
cording as the circumſtances, to be colle&ed from 
the face of the deed, furniſhed arguments to ſhew 
the intention of the maker of it, to have been to 
uſe thoſe words or phraſes one way or the other, 


Therefore, as, where a fact is in its nature ca- 
pable of being viewed in different lights, that light 
$0! in 
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in which the fa&t 1s to be taken, may be aſcertain- 
ed by any evidence that furniſhes a preſumption 
either the one way or the other. As, if one be 
charged with the crime of ſtealing, and evidence 
be given, that the perſon charged did take a ſword 
in the ſtreet privately from the ſide of the proſe- 
cutor, this evidence would furniſh proof of all the 
poſitive ideas neceſſary to warrant a concluſion, 
that this was a ſtealing; yet, the act would be 
equivocal, becauſe every a of taking a thing from 
another privately, 1s not a cr:me; for, ro conſtitute 
the crime of ſtealing, 975!her idea, in its nature 
relative, is requiſite, ramely, that the private tak- 
| Ing was with an intent contrary 70 152 rule of law, 
without the exiſtence of which intent, the private 
taking is 70 crime, Therefore, as, whether this intent, 
contrary to law, did exiſt, or not, ftands indifferent 
upon the abſtract circumſtances, any evidence that 
furniſhes a ground to preſume, that the party tak- 
ing, did not take with an intent contrary to law, 
would be relevant and admiſlable. In ſuch caſe, 
then, if it be ſhewn, that the perſon from whoſe 
ſide it was taken was diſturbed in his mind, al- 
though not under perſonal confinement, and, that 
the perſon who privately took the ſword from him, 
knew his infirmity, and had followed him with 
intent to get the ſword from him, and, from his 
general character, could at from no other motive, 
than that of preventing miſchicf; this evidence 
would Gdeieat the charge, becauſe the at being, on 
the fats proved, ambigucrs, affords a nroner 
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foundation for the admiſſion of evidence, which 


_ furniſhes a preſumption the one way or the other. 
 -So, where the words, in which an inſtrument is 


conceived, are of ſuch a nature as to admit of an 
equivocal ſenſe, and, conſequently, -to leave the in- 
tent doubtful, there, the relative ſituation of the 
parties to the deed, the.obje&t with a view to effect 
which it was made, and other circumſtances ariſing 
in, or ifſving out of the inſtrument, may be re- 
ſorted to, in order to aſcertain from thence, in what 


ſenſe ſuch equivocal words or phraſes were meant 
to be uſed. 


Now, to apply theſe obſervations to the ſubject 
of powers. If the owner of an eſtate convey it to 
truſtees upon truſt to certain uſes, and reſerve. a 
ſpecial power to himſelf, by an. inſtrument. in 
writing, ſealed and delivered in the preſence of 
three witneſſes, to revoke thoſe uſes, and declare 
others. And he alſo, in the ſame inſtrument, by 
another clauſe reſerve to himſelf a general unlimit- 
ed power of alienation. Although theſe powers 
are contradiftory to each other; for, by the one, 
a man abſolutely reſtrains himſelf from doing any 
att to affe& his eſtate, but in ſuch and ſuch a pre- 


\ Ciſe manner; and by the other, he retains to him- 


ſelf an abſolute unlimited. power, to affect it in any 
way that the law will permit him to do as prq- 


prietary ; however oppoſitely theſe powers operate ”, 


+4 * Vide Fitzgerald ve Fauconberge, infra, 28 3, 287. | 
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or howſoever unreaſonable ſuch a condut ſeems 
to be; yet, as the owner of the eſtate, who has 
an abſolutely property in jt, and may do as he 
pleaſes with it, has, in expreſs terms, made ſuch 
a limitation, and his words poſitively effect that, 
and, thereby, ſhew his intent that ſuch limitation 
ſhould take place; the law will ſo expound the 
deed as to carry that intent, being plainly and 
unequivocally declared, however ſtrange and in- 
explicable it may be, into execution. But, if the 
owner of an eſtate, for private reaſons, thinks proper 
to put It into ſuch a ſituation that he thereby 
leaves himſelf no legal right to diſpoſe thereof, 
unleſs by exaftly purſuing certain forms which he 
thereby preſcribes to himſelf; and, in preſcribing 
| thoſe forms, he makes uſe of words and phraſes 
which admit of an (equivocal ſenſe, 1t being neceſ- 
ſary to aſcertain how the ſettlor has diſpoſed of it 
-prectſely, ſome conſtruftion muſt be put upon 
theſe words. 41n order then'to-be enabled to con- 
ſtrue them, we muſt dive into what was his intent 
-as to the form he meant to preſcribe to himſelf. 
We can have no evidence of that intent, but 
from the deed, and that furniſhes no poſitive 
evidence, becaufe it is conceived in equivocal 


_- 


-rterms. We muſt then examine into what facts 


the inſtrument itſelf furniſhes, from whence we. 


.can raiſe a preſumption, that theſe equivocal words 


were intended to be received in one ſenſe in pre- 


ference to another. In ſuch caſe, the fats which 
ſeem to be deducible from the deed are theſe, 


_ namely, 
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namely, that, the maker of the deed was the owner 
of the eſtate ; that, in the att he was about when 
he made the inſtrument, he was putting himſelf 
under reſtrictions to which by law he was not ſub- 
je, and, conſequent]y, curtailing thoſe powers | 
and' privileges which enſue the plenitude of owner- 
ſhip. Then, as the diſpoſitzon of man (gene- 
rally ſpeaking) is rather to enlarze his capacity of 
afting with reſpect to his property than to narrow 
it, the fats, apparent on the face of ſuch'a deed, 
furniſh ſtrong preſumptive evidence, that the 
owner of the eſtate did not intend by ſuch inftru- 
ment, to reſtrain himſelf further than the words 
he uſed, imported, when, taken in their narroweſt, 

looſeſt, and leaſt ftrick ſenſe, Such retraining 
words or phraſes, therefore, when uſed by the 
owner of an'eftate, confining his ownerſhip to be 
exerciſed only through the. medium of a power, 
ought to receive a liberal conſtruction, and ſuch 
as is moſt favourable to ſuch owner. 


On the other hand, if the. owner of an eſtate, 
for purpcſes of his own, enable others, ſtrangers to 
him, to exerciſe afts of ownerſhip, reſpefting his 
eltate, but in authoriſing them ſo to do, he annexes 
certain reſtriftions to attend the execution of this 
delegated authority; and, in limiting thoſe re- 
ſtrictive circumſtances, makes uſe of equivocal or | 
ambiguous language, which, in one ſenſe thereof, 
will operate to require a greater degree of forma- 
lity, than it will in another ſenſe, As the diſpoſi- 

tion 
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tion of mankind, (generally ſpeaking) is to uſe 
great caution 1n permitting others to exerciſe aCts 
of ownerſhip over their eſtates, and as ſuch re- 
ſtrictions are 'there placed with a-view to protect 
and take care of the owner, or his repreſentative 
entitled to the eſtate ſubject to the power, ſuch a 
deed furniſhes fats, from whence preſumptive 
evidence may be deduced, that the creator of the 
power ſo. circumſtanced, intended that the reftric- 
tive words there uſed ſhould be taken in their moſt 
efficacious. ſenſe; in ſuch caſe, therefore, they 
ſhould be expounded wirh reſpe& to the donee, 
according to their moſt enlarged and operative im- 
Port, | | | | 


7 


Again, if a father meaning to make a family 
arrangement, ſettle his | eſtates on his children in 
certain proportions, and then add a clauſe of re- 
vocation, by: which he veſts an abſolute power in 
one child, at his will and pleaſure, to revoke thoſe 
uſes, and to limit new uſes in favour of any perſon 
at. his diſcretion. It would be of no avail for the 
other children to argue againſt a revocation and 
new. limitation made by ſuch child, that this power 
was unreaſonable; inconſiſtent with their father's 
primary intention ; ſubverſive of every thing pre- 
viouſly done by him; and expreſsly declared to be 
meant by the deed,- when it fated that it was done 
with a view to a family arrangement. The owner 
of the eſtate has ſo ſettled it, and his act cannot be 
controyerted, " | 


Bur, 
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But, if a father, intending to divide his property 
among his children, arrange it by deed, in ſuch 
and ſuch a manner, and then add aclauſe of revo- 
cation to be executed: by one child, which is con- 
ceived in ſuch terms as that it may be intended 
either to extend over the whole or a part of the 
eſtate ſettled ; there, the relative ſituation of the 
creator of the power, the objeCt of the deed, and 
the like circumſtances may all be taken into con- 
ſideration, and afford evidence, that the words -1n 
which ſuch power 1s conceived, were intended to 


| be taken in their moſt narrow and leaſt operative 
ſenſe. k 


It, may here be obſerved, perhaps, that, in order 
to get at the relative ſituation of the. parties, or 
ſtate of the ſubje&t on which the inſtrument ts to 
operate, parol evidence muſt frequently be reſort- 
ed to; for, it may happen, that, although a deed 
be made with a view to a family ſettlement, yet, 
it may not be expreſſed ſo. The obſervation is 
certainly well founded. "Then, it may be ſaid, 
that there are caſes in which parol evidence is 
admitted to explain a deed. Where then is the 
line to be drawn? The anſwer is obvious. All 
rules of law eſtabliſhed for particular purpoſes, 
muſt, in the application of them, be refered to the 
intent- and objef? of their inſtitution; And, if the 
miſchief, that it was the intent of any particular 
rule to obviate, or the 94jeF which it was the intent. 
of a particular rule to attain, does not exiſt in the 


caſe, 
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caſe, the rule does not apply. Now, the miſchief 


intended to be. obviated, by rejefting parol evi- 
dence relative to written inſtruments, thereby to 
explain them, 1s the danger of prevarication and 
miſrepreſentation; and the object of the rule, is, 
to obtain a knowledge of the intent of the makers 
of an inſtrument in that manner, which ſeems 
moſt likely to lead to truth. reſpe&ting it. If, then, 
the ſtate of a fa eſſential to be known, in order 
truly to conſtrue a deed, but which cannot be aſ- 
certained, but_by evidence dehors the deed, be of 
ſuch. a nature, that it does not admit of miſrepre- 
ſentation or prevarication reſpecting it, the miſchief 
| that it was the object of the rule to obviate, dues 
not exiſt. To prevent the evidence of the ſtate of 
that fa, then from being received in ſuch caſey 
would be to defeat the object which the rule was 


made to attain, namely, the rendering the ave- 


nues to truth plain and clear; for, to adopt the 
rule of rejeting parol evidence of | the ſtate of a 
fac, material to be known, in order to the true 
conſtruction of a writtes inſtrument, but n0z at- 
zainable without the admiſſion of that evidence, 
when the admiſſion of ſuch evidence-would zot be 
attended with the miſchief that it was the object of 


the rule to obviate, would be unneceſfarily to ob- 


ſtrut thoſe>paths that lead to truth, and to leave 
that to covjefure, which is, in itſelf, capable of 


being certainly aſcertained. In ſuch caſe, there- 
fore, the inſtance 707 furniſhing the miſchief which. 


it was the objeCt ard intent of the rule to prevent, 
and 


\ 


> 


: 
' 
i 
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and the application of the rule; in ſuch caſe, tend- 
ing-to defeat the end by the means; the rule ought 
not to be applied to the caſe; ex gratia, if the 
aſcertaining with preciſion the relation in which 
the parties in an inſtrument ſtand to each other, 
will furniſh evidence from whence we may deduce 

in what ſenſe equivocal or ambiguous words, uſed 
therein, are to be taken, and that cannot be aſcer- 
tained without admitting parol evidence, the 
queſtion will be, whether the admiſſion of ſuch 
evidence, would be againſt the rule, that parol 
evidence ſhould not be received to aid in the conftruc- 
tion of deeds ? —The anſwer would be, that it would 
not. Firſt, Becauſe the identical fat, reſpeQting 
which the evidence is to be given, ſtands upon 
the face of the deed ab initio, and the evidence re- 
quired, only goes to explain the preciſe Pate of thar 
fat, in order from thence to aſcertain how far the 
ſtate of that fact may or may not influence the 
conſtrution. Thus, if 4. convey a certain' ſub-* ' 
je, as land or money, to B., upon truſt, as to par- 
ticular parts of it, for C., D., and E., and A. be 
the father, and C., D., and Z., his children; 4. 
and C. D. and £&,, ſtand, upon the face of that 
deed, in their relative ſituations to each other, 


_ aithough the preciſe nature of that relation 


1s not expreſſed upon the: face of the deed. 
In ſuch caſe, therefore, the parol evidence is not 
reſorted to, to explain the effeft of the words of the 
deed, or to ſhew that the words were meant to © 
operate one way or another, by evidence dehors 

the 
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the deed, but, only, to ſhew in what capacity or 
relative ſituation, A., and C. D., and ZE. ſtand upon bp | 
the inſtrument, in order, from thence, to aſcer- | 
tain with preciſion what evidence the in/trument | 
itſelf, «pox the face of it, does really furniſh, as to 
the intent with which equiyocal gr ambiguous 
words were uſed ; for, if the words be xzot equivo« 
cal or ambiguous, the relative ſituation of the 
__ parties would be immaterial, becauſe it could not af- 
fe&t the conſtruction of the inſtrument. Secondly, 
Beeauſe the fa&t of the natural or civil relation of 
the parties, cannot be prevaricated about or miſ- 
repreſented; for, it admits of being aſcertained 
with abſolute certainty, and muſt remain the 
lame when the inſtrument is to be conſtrued, 
as, it was when the inſtrument was made. So, 
if the; preciſe aſcertainment of the ſtate of the 
Jubject,;.on which the ambiguous words or phraſes | 
' in the; inſtrument are to operate, would tend to 
furniſh evidence from whence an inference might 
be drawn, as. to the ſenſe in which thoſe words or 
phraſes were. uſed, that, it ſeems, might be ex- 
plained by parol evidence without. infringing 
upon.'the rule. Firſt, Becauſe the ſubje& itſelf 
appears upon the face of the deed, the evidence is 
only to aſcertain with preciſion the ſtate of it in 
quantity ar quality. Secondly, Becauſe the ſtate 
of that ſubjeCt is not a fa& reſting upon memory 
and ſubjeCt to miſrepreſentation, but capable of be- 
ing aſcertained with mathematical certainty. To 
apply the rule therefore, in either of theſe caſes, 
b | would 


| 
z 
: 
1 
: 


' 
| 
' 
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would be to make it the means to defeat. its 
-own end, by reducing the expounders of | the 
-inſtrument to the neceflity of making a conſtruc- 
'tion upon the intent at hazard, when evidence 
might be had, not within the miſchief meant to be 
prevented by the rule, whereby the intent might be 
aſcertained with certainty. SITE ELTONT 


In this reſpect, as in all others, the role of con- 
' ſtruftion agrees with the rule of- evidence ; ex.-2r8. 
that a man cannot be an evidence in his own cauſe, 
'is a general rule; but it admits this' exception, 
"namely, if he come to ſpeak againſt' himſelf, or 
to charge himſelf; for, in that caſe, he is the 


| beſt evidence that can' be offered. 'Whiy ? "be- 


cauſe there is no danger of the miſchief that the 
rule means to obviate, The law will be the ſame 
if, which ever way the event of the cauſe turns, 
"the witneſs ' will be equally affe&ted ; thus, 
'a father may be evidence to baſtardize his own 
child, if it be not reputed legitimate, to chargea pariſh 
with its ſupport, becauſe if the child be legitimate, 


he is bound to keep it by the'43 Eliz., and if it be 


a baſtard, he muſt indemnify the | Yes charged 
with 1 It by the ha coroth pe 


| TO: where from the nature of the tranſaCtion, 
none but intereſted witneſſes can- be had, ſuch ; 


* Pariſh of - St, Peter in Worceſter y. O1d Swinford, Eaſter 


8 Geo. 2. B. R, Buller Ni Pri.112.S, C. Burrough's Sett. Ca. 2. 


witneſſes, 
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witneſſes are admitted-from- neceſſity ; as where 
one brings an ation. to recoyer, ;on the ſtatute.of 
IVinton, property of which, he has been robbed. 
So, though huſband and wife cannot be witneſſes 
for. or againſt each other, . being conſidered, in 
law, as one perſon, .yet the wife IS .a competent 
evidence to prove. criminal, converſation between 
another and herſelf,. on 'an aftion- brought by the 
huſband *; the reaſon is, that, from the nature of 
theſe fats, the former being moſl likely to hap- 
pen when a man is, alone, and: the latter being 
generally carried on with that ſecrecy that prevents 
any. other perſon from being cognizant of it, they 
admit of no. other evidence, than that of the parties 
preſent ; and, therefore, if the rule were applicd 
to them, it would defeat ts own obje@, the deve- 
lopement of truth. 


Theſe obſervations, upon the rutes of conſtruc- 
tion, 'ſeem_ to be ' all'that are neceſſary to be here 
offered 'upon that ſubje@, and will go very far in 
enabling us to determine, -in what caſes, and to 
what extent, circumſtantial evidence furniſhed by, 
or arifing out of, the inſtrument creating a power 
may be made uſe of : provided that we always keep 
in * mind this univerſal principle, namely, that 
where words or phraſes are in themſelves clear, 
preciſe, and ſignificant, no reſort can be had to cir- 


* King v. FReN- Ca. Temp. Hardw. 82. 


cumſtantial 
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cumſtantial evidence, ito warrant us to put a'con« 
ftruſtion upon them contrary to that which is 
their proper import, becauſe, fo to do, would-nor 
be to conſtrue, but, to make a'deed ; for, it is the 
Same thing, in truth, whether we ſtrike one ſet of 
words out of a deed, and inſert another fet of ' words 
in the room of them; or yive to one ſet of words '@ 
meaning, by conftrufFion, which another Jt of w"_ 


only, ade ard ru toda Sh | 


F L- *34 * þ: 4 ; 


Having premiſed thus _Y upon "PT genera] 
ſcope of the following ſheets, the author now leaves 
them to that profeſſion, from 'whoſe' candor and 
favor he has already received the greateſt eneous 
ragement, - truſting, that ' though the ſubjeRt be 0 
more abſtruſe, yer ir isnot leſs uſeful or intereft- 
ing than that, which he has alrealy had” the honor 
of fobmirnage to the grn=ree 
Thoſe who are in the habir of conſidering 
queſtions reſpeCing the Jaw of real property;-will 
find nothing here that will-not, -on refle&ion,' be 
perfe&tly familiar to them; and thoſe, who are 

leſs acquainted with theſe ſubjefts, may conſole 
themſelves in the language of a celebrated author, 
Hee dum incipias, gravis ſunt, dumgue ignoris ; ubt 
cognoris, facilia. 
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CREATION 
| > AN | | 
Executisn of Powers. b 


ROM the nature of alienations of real 
property at common law, and the mode 

of effefting them by feoffment and livery of Co. Litt, 
ſeifin, it is very certain that they did not #37: *: 
admit of the annexing to them a power of 
revocation or appointment; for the ſtriftneſs 

of thoſe times would not countenance 

a repugnancy, which a man's giving -an 

eſtate ab/olutely to another, and yet reſerving 

to himſelf a liberty to recal it from the 

feoffee ar pleaſure, or to determine it, and | 
create a new eſtate to another without a new = 
livery, appears, in theory, to be. Nor was an 
operation of this kind conſiſtent with that. 
public notoriety which the policy of our an- 
ceftors deemed a neceſſary circumſtance in 
the alienation of property. The only means 
therefore, that our anceſtors had of re- 
, taining any authority over real property 
after alienation, was, by annexing a condl- 
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tion to a feoffment, that, on the tender of 
money, or, of other thing performed by 
the alienor to the alienee or his heirs, as ſti- 
pulated between the parties, the alienor 
ſhould have a right of re-entry ; ſo that the 
eſtate which was diveſted out of the alienor 
by the livery of ſeifin, might be reveſted in 
him by a performance of the condition and 
re-entry. 


But, when the doQtrine of uſes was intro- | 
duced, this difficulty no longer ſubſiſted; for, 
chough ſuch a ſhifting of eſtates was repugnant 
to the nature of common law conveyances, yet 
it was perfectly agreeable to the nature and 
intent of an equitable uſe, which had for its 
- main object, the enabling the owners of real 
property to diſpoſe of their eſtates in any 
manner moſt agreeable to themſelves : and 
_ this diſtinQtion (between an uſe and a legal 
eſtate) will appear evident from conſider- 
ing the nature of an eſtate in land at com- 
mon law, as oppoſed to that of an uſe in 
equity. 


Land 1s a ſolid ſubſtantive, ſtanding 
of itſelf without any dependance on any 
thing elſe; the poſſeſſion of which was 
transferable from one to another by the viſible 
ſymbolical act of livery only; the moſt du- 

—" 2 ' rable 
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rable intereſt therein was fee ſimple. When 
this intereſt then was deftroyed by a condi- 
tion; the poſſeſſion of the land, on entry 


thereupon, was reveſted in the original 


owner and. could not pafs out of him again 
without a new livery, But an uſe was an 
accident attaching upon the /epgal poſſeion, 


and built thereupon by civil equity. Its 


eſſence was no more than a confidence repoſed 
in him who had the poſſeſſion to this efet ; 
namely, that, /o Jong as that poſſeſſion con- 
tinued, he ſhould admit the feoffor to take 
the profits, and ſhould make ſuch eſtates as 
the feoffor required. That, then, which we 
call a {imitation of an uſe, is no more than 
the direction of a truſt, preſcribed by the 


| feoffor to the feoffee, which direftion might 


be ſubjefted to ſuch conditions and limita- 
tions as the.donor pleaſed. The donee was 
bound, zz equity, to perform the truſt ac- 
cording to theſe directions, ſo long as the 
poſſeſſion remained with him. From hence 
it followed that the feoffor might limir an 
nſe in fee ſimple to one, upon condition or 
Iimitation, and, after the determination of 
that uſe, to another; all which limitations 
were perfermable by the donee; becauſe his 
Poſſeſion that he had reeeived ſubjeCt to the 
trujt, remained in him not determined : and 
if the donor or feoffor could not have limited 

B 2 a future 
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a future uſe upon the determination of the 
firit, the donee or feoffee would have re- 
tained the poſſeMon without truſt: and that 
would have been againſt the rules of equity, 
which is the guide of truſts and uſes {Then 
the principle upon which uſes were founded, 
being, that the donee of an eſtate, 'accepting 
thereof upon a confidence, was bound in 
conſcience ffriFly-to purſue the Gireftions of 


his donor, the operation upon.the conſcience 


of the donee was the ſame, whether the ſti- 
pulation was to permit the donor to recal] 
the eſtate back to himſelf at his pleaſure, or 
for the donee to hold it in truſt for others 
named in the original conveyance, or in 


truſt for perſons at the future appoint- 


— 
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ment or nomination of the donor. Theſe 
powers, therefore, were originally mere modi- 


feations of ules, taking effect, as direCtions 
"to truſtees which bound: their conſcience, 


"and wnich they were cornpellable in a court 
| of equity to perform. And this mode of 


conveyance was preferable to that by way of 


condition; becauſe, if, in. the latter caſe, the 


condition were to be broken, the heir only 
could take advantage of it, which would 


fruſtrate the intent of the feoffor ; whereas, 


in the former cale, a court of equity com- 
pelled a ſtrict performan-e of the truſt in 
favor 
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favor of any perſon nominated by the donor 
to take the beneficial intereſt, 

Now, though theſe powers, as modifica- 
tions of uſes, were ated upon by the 27 
Hen. 8. for transfering uſes into poſſeT.cen, 
and, by the operation, of that ftatute, all 
that was. equitable in them was transfered 


' into a legal modification ; yet that ſtatute 


made no alteration as to the eſſential diitinc- 
tions before mentioned between u/e and po/- 
ſej:0n :; this will be evident from confider- 
'1ng tne words and intent of the ſtatute. The 
words thereof effected three things. Firſt, 


they transfered the poſſeſſion to the uſer, 


if they found a ſeiſin to the uſe. Secondly, 


they transfered a poſſeſſion in the eſtate of 


the uſe. Thirdly, they Slended that poſteſ- 
ſion with the quality, form, and condition, 
of the uſe. By theſe efiets no alteration 
whatever was made in the limiting of an ule, 
but 7hat remained as it was before the ſtatute, 
The intent of the ſtatute was to remedy the 
milchiefs recited in the preamble, which 
were frauds and wrongs that fejl upon the 
King and others by the disjunction of the 
ule and the poſſeſſion, and thele are reme- 
died as ſoon as the poſſeſſion is added to 
the Future uſe, as at preſent; fer in both 
reſpects, ceſtu1 que uſe has the pulleffion to 

=: folicit, 
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forfeit, charge, and incumber. No altera- 
tion then of the common law in the raiſing 
or limiting of preſent or future uſes being 
made by the ſtatute of 27 Hey. 8. but uſes 
remaining, as to theſe points, different from 
poſſeſſions, as they were before the ſtatute ; 
they, being from their pliability ſo much 
more convenient for the purpoſes of ſociety 
than conveyances at common law, came into 
general uſe and faſhion; and theſe powers 

_ of revocation and appointment, of courſe, 
came into faſhion likewiſe : for, after the 
ſtatute, as before, the performance and exe- 
cution of the power transfered the eftate to 
the new uſes, or reveſted the eſtate in him 
that created the power without any re-entry ; 
which no common law conveyance could 


effect, 


Powers when conſidered with relation to 
the donee thereof, may, in reſpeC&t of their 
different operations, be eſteemed as of two 


diftinEt Kinds : namely, as reſtraining pow 
ers, Or, as enabling powers. | 


—__—— 


, 4,2, The former power is, 'when the owner of 
” : ” NY rn Rs . | : . 
»2/ 4-1: 15945 An eſtate conveys it to truſtees, reſerving a 


RI 7 himfeif to revoke, alter, enlarge 
=. __ *'” or diminiſh the truſts declared cherviny 
| which power 1s reſerved to be executed un- 


der 
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leaſt for ſome part, out of the eſtate for life, 
or other eſtate of the donee. 


Powers of the ſecond ſort, or powers in 
eroſs, are, when, though the power does 
not fall within the eſtate or intereſt of the per- 
ſon who is to execute 1t ; yet, It is annexed 
in privity to it, and takes effect in the ap- 
pointee, out of an intereft veſted in the ap- 
pointer, to appoint at his option, 


Such power in grofs may either be veſted 
in a perſon, having a particular eftate prece- 
ding the power, but which the power is in- 
dependant of : or may be reſerved by the 
owner of the eſtate to himſelf, by way of 
power to take effect out of a ſettlement. 


An inſtance of the firſt kind is, where a 
tenant for life of an eſtate, ſettled by a 
ſtranger, has power to make an eſtate, which 
1s not to begin until after his own eſtate be 
determined; as.a power to make a jointure, 
or limit a term to commence in poſſeſſion 
after the death of the tenant for life. 


An inſtance of the ſecond ſort is, where a 
man, ſeifed in fee, or in tail, doth by fine 
ſettle 1s lands to the uſe of himſelf for life ; 
reſerving therein a power to create an eſtate 
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by leaſe or otherwiſe, to commence after 
his death, for the raiſing money for younger 


childrens portions, or for ſecuring a jointure. 


And theſe powers are called powers 7: 
groſs, becauſe the eſtate or intereſt of the 


party, who 1s to execute them, 7s not affeed 
thereby. 


Powers appendant, and in groſs, are ſaid 
to be, not ſimply collateral without interelt ; 
becauſe, although the eſtates raiſed under 
ſuch powers take effe&t out of the eftate of 
the original creator zhereof, yet the truſtee 


_ of the power has an intereſt in the eſtate as 
_ well as 1n the exerciſe of the power ; either, 


if 1t be a reſtraining power, as a power of 
revocation, to revelt the eſtate in himſelf, 


&c. or 1f 1t be an enabling power, to 


transfer the eſtate; or to deſtroy ſuch power 
by fine, feoffment or otherwiſe. There- 
fore the perſon to wham it is limited, 1s, in 
law, . conſidered as coming in under him 
who executes the power; and, in ſuch caſe, 
he who gives operation to and limits the uſe 
is looked upon as the donor, and therefore 
his power 1s not conſidered as merely colla- 
zeral, but favours and taſtes, (as it is ſaid, in 
the pithy language of antiquity,) of the 
Eltate and intereſt in the land. 


And 
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| And a power may be ſo circumſtanced, 
with relation to the land upon which it 1s 
to operate, that, as to one eſtate therein 
it may take effeft as a power in groſs ; and, 
as to another eſtate tliereih, as a power ap- 
pendant ; thus where lands were ſettled by 
A. to the vſe of himſelf for life, with power 
to make a jointure, and a Jeale for years, to 
commence after his death, for raiſing younger 
childrens fortunes, with remainder over in 
tail, reverſion in fee in himſelf, Here, the 


Edwards vs 
Slater. 
Hard. 41 Os 


infra, 


power to make leaſes, is a power in g70/s as 


to the remainder in tail, appendant as to the 
reverſion in fee, 


Having premiſed thus much, upon the 
nature of powers in general, I ſhall now 
conſider them, 


I, With relation to the per/cn from whom 
they. originate, and he inſtrument out 
oft which they ariſe, 


II, With relation to the intereſts of per- 
ſons by whom powers are to be executed 
in the conſequences of the execution of 


them; and to the czvil qualifications of 


the perſons by whom they are to be 
executed, | | 
| INI. With 


—O—— ey 


| ( 14 ) 
As -/. WI. With relation to the means by which 
| they are to be executed. 


m—kaSrI_Scarn”erTr. - 


} 
Boe: 4, IV. With relation 7o the circumflances re- 
TT quired to attend the execution of pow- 
ers, which will involve the confidera- 
tion of the nature of the af to be ef- 
fefted by the execution of the power, 
and the relative ſituations of the 
donee and appointee under a power. 


Bs: £745. Ve. With relation to ſome matters pecu- 
liar to powers of revocation, and 


Z,1 533. VI. and laſtly, With reſpet to ſuch ge- 
- -- neral matters Concerning powers as do 
Not immediately fall under either of the 
| foregoing heads, 


I. With reſpe& to the perſon from whom 
they originate and the inſtrument by 
which they are created. | | 


&- Raward All powers, as well thoſe which are 
vac ſimply collateral as thoſe which are not 
alc. 


6 Rep. 15, b. fimply collateral, take effe&t out of the 
2 Vez. 78, eftate veſted in the creator of the power ; 


Atk. 5068. 
yatecal, _ and their legal eperation is by authority of 
497+ the ir which zives the power. 


II. With 


© 


IT. With relation to the intereſts of the 
perſons by whom powers are to be exe- 
cuted, in the conſequences of the exe- 
cution, and the civil qualifications of 
the perſons by whom they are to be 
executed, 


In this view of powers, a material di{- 
tii.tion has been taken between thoſe fim- 
ply collateral, and thoſe not ſimply colla- 
teral, Firſt, in reſpe& of the influence of 


the a&ts of the perſon executing the power, 


over the power. Secondly, with regard ta 
his perſonal qualifications to execute the 


power. 


Firſt. With regard to the influence or 
his acts over the power. 


A ſimple collateral power conveying, as 
hath been ſaid, no intereſt whatever to the 
perſon who 1s to execute it, mediately, or 
immediately, either in the eſtate oxu7 of 
which the power takes effect, or the eſtate 
created by virtue of the power, the law con- 
ſiders ſuch perſon, as having barely a naked 
authority to do the act neceflary to execute 
the power over another perſons eſtate, and, 
therefore holds, that any alteration of the 
eſtate by ſuch perſon, is, quoad the exer- 
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ciſe of the authority veſted in that perſon, 
merely void ; therefore a feoffment or releaſe 


- made, or a fine levied, by ſuch perſon, be- 


ing truſtee of the power, will not extinguiſh 
ſuch ſimply collateral power. _ 
| But powers not ſimply collateral; may be 
ſuſpended, or extinguiſhed, by the a&ts of 
the truſtee thereof. Thus, if tenant for life, 


| _ with a power appendant to revoke and limit 
x 2 Roll. Abr. 


new uſes, make a leaſe for life ; that ſul- 
pends his power over the fee. 


And ſuch truſtee of a power appendant 
may incumber his power. As if tenant for 
life, having a power to make leaſes for one 
and twenty yeats, or three lives, charge the 
land with a rent, and then execute his 
power, the charge will not be thereby 
defeated whilſt he lives. So, if he had 
before covenanted to ſtand ſeized to the 
ule of another during his life, becauſe 
the power 1n that caſe 1s annexed to the 
etate.-- 


But if ſuch tenant, with a-power appen- 
ganr, make only a leaſe for a year; that 
neither tuſpends or extinguiſhes the power; 
' nor is it conſidered as a charge upon it 
merely; but it operates as an execution, 

1 


73 


der particular circumſtances only, and under 
certain reſtrifions. And it 1s called a re- 
ſtraining power ; becauſe he who is owner of 
the land, and might altenate it by any mode 
of legal conveyance, does, by the inſtru- 
ment - by which he conveys his eſtate to 
truſts ſubje&t to ſuch power, confine him- 
ſelf not to alienate it by any other means, 
or under any other circumſtances, than 
thoſe, which by the terms of the power, he 
preſcribes to himſelf. 


In this ſenſe, the power given to tenant 
in tail under the ſtatute 27 Hen. 8. in 
Mountjoy's caſe, had it been reſtrained in TIofra. 
point of duration ro twenty-one years, (if 
the ſtatute under which that ſettlement was 
made had been ſubſequent to that of 42 
Hen. 8. which impowers tenant in tail to 
make leaſes) would have been a reſtraining 
power; being a more narrow and confined 
power, than the ſtatute of ga Hen. 8. 
. would have given him, as tenant 1n tall, 
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The latter powers have for their ob- 7% 5,5 -/ 
je, the confering upon perſons, not ſeifed ae 
of the fee, the right of creating intereſts a 
. to take effe&t thereout, which could not be _,,_,' 
&cne by the particular tenant or donee of 
Lie power, unleſs by virtue of ſuch dele- 
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eated authority. Theſe, therefore, confer- 
ing the right of creating intereſts, to take 
effe& out of eſtates which are not veſted 
in the perſons having power thereby to 
create ſuch intereſts, are called enabling 
powers. And, in this view of the ſubje&, a 
power reſerved to a man as tenant for life 
in an eſtate moving from himſelf, but fet- 
tled in ftridt ſettlement upon the conſidera- 
tion of marriage or other valuable conſidera- 
tion, is an enabling power; for thoſe, who 
claim by virtue of ſuch ſettlement, are, in 
contemplation of law, the owners of the 
eſtate, and the tenant for life 1s to be viewed 
merely as a particular tenant, exerciſing a 
power veſted in him by the ſettlement, 


which 1s only valid ſo far as authorized 
thereby, 


Enabling and reftraining & powers are either 
ſimply collateral and without an intereſt, or 


not ot ſimply. collateral and with an intereſt. 


Hard. 415. 


Powers ſimply collateral, are, when a. 
PREBEY DY  - 6 perſon is inveſted with the capacity of diſ- 
weed. == peling of an intereſt in, or deſtroying of an 
Ea —  1ntzrelt in, uſes and truſts, in which he hath 
15 1.7. fol. not,” nor ever had any eſtate, Firſt, of 
kD | creating ſuch eſtate. As where ceſtui que 


3 Rep. 117. 
> uſe deviſed that his tcoffces ſhould fell his 


lands, 
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lands, and died : here the power to ſell was 
merely collateral to the right of the land ; for 
the feofFees taxe thereby no intereſt in the 
land, but are barely impowered to ſell: Se- 
condly, of deſtroying ſuch eſtate, as if there 
be a feoffment in fee by 4. to divers uſes, 
with provi/o, that, if B. ſhall revoke them, 
the uſes ſhall ceaſe; for B. has no intereſt 
in the eſtate, ſubjected to his power, nor can 
oain any by revoking or not revoking ; and, 
conſequently, the perſon in whoſe favor he 
executes the power, or who benefits even- 
tually by his execution of ths power, takes 
not any thing from the donee of the power. 


| WH Whatever intereit accrues to him, is derived 
\ ſolely from the author of the power, and in 
no ſhape from him who executes it. 


And ſuch mere collateral powers may be +-< Cre to OHH. 
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= ton et al. 
4 if AM, ſhould die, living B., then M. ſhould Finch-246, 


- WH have power, before her death, to grant an 


n annuity to azy perſon the ſhould noniinate, 
h and to charge the term therewith. ' 
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Comyns 194. at her diſpoſal, provided that ſhe diſpoſed 


1 Salk. 239. of the ſame, after her death, to any of ber 
S. C. infra. et 


vide Carter children. Theſe are, for diſtinction, called 


232. powers of ſpecification, 
, Hard. 43. Powers not ſimply collateral with an intereſt, 
| Paarery 7 2228 are of two ſorts ; namely, firſt, appendant or 
CASCpfe rt appurtenant ſreondly, in groſs. 
SL AT —— ——— 


A power of the firſt ſort 1s, where tenant 
| , for life has a power to make leafes for one 
—_ | E: a twenty years, or three lives, or the like; 
3 Salk. 276. as where a power was given to a Jointreſs, 
3. cites Sd, hy her marriage ſettlement, to make leaſes 

107. not there : | 
quere where, for twenty-one years in poſſeſſion. So if a 


- :$*©* man covenant to levy a fine to the uſe of 


Snape v. himſelf for life, with remainder to his ſen in 
Lurton-  tajl, remainder over; with a proviſo in the 
Sir W, Jones 

392. ndenture, that, if he grant, bargain, or ſell 


the land to another, or appoint other uſes, 
it ſhall enure to ſuch uſes, and a fine be le- 
vied accordingly : this power likewiſe is ap- 
prrrtenant ; for theſe powers operate in the 
nature of emoluments to the eſtate of the | 
donee thereof; and are called appurtenant, | 
becauſe they are annexed to the eſtate of 
| the donee, and, when created, are to be 

executed out of, and mult be concurrent with, 

and have their being and continuance, at 
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in part. As if a feoffment be made to the uſe 
of A. for life, with divers remainders over; 
with power fer A. to revoke the uſes, and to 
limit new uſes in fee, or in tail ; and then A. 
bargain and ſell the land to B. for a month, 
and, afterwards, grant the reyerſion in fee 
to C. and then B. attorn to the grant; this 
is a good revocation and limitation of new 
uſes according to. the, power; for the mak- 
ing of the leaſe for years is not any ſuſpenſion 
of the power as to the fee; for he may 
revoke for part; as he may limit an eſtate 


Snape Vs 
Turton, 

2 Roll. Abr, 
203. 2, 
S.-C. 

W. Tones, 
392+ ct Crog 
Car. 472» * 


for years, and that will be good for the. 


term ; and, afterwards, he may limit 1t 1n 
fee to another, but that revokes not the 
leaſe for years before made ; for, if it ſhould, 
he would then defeat that by his own att, 
which the law will not ſuffer him- to do: 
alſo the leaſe for a month and the grant of 
the reverſion, being, in this caſe, one com- 
mon aſſurance, ſhall be taken as an intire a&. 


And a power appendant, may be de-_ 


ſtroyed by the donee thereof, either by re- 
leaſe, or by alteration of the eſtate to which 


It is annexed in privity, or, it may be de-_ 
| ſeazanced by a ſubſequent a&t. Thus where 


A. by deed indented, dated 1 May, 20 Els. 


| infeoffed B. to the uſe of A. for life, and 


aſter to the uſe of C. in tail, remainder to 
C the 


Albany's 
Caſe. 
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the uſe of D. in tail, remainder to £. in fee; 
with a proviſo that, if it ſhould happen that 
F'. ſhould die without iffue male of his body, 
it ſhould be lawful for A. at all times at his 
pleaſure, during his life, by deed indented, 
&c. to alter, change, determine, diminiſh, 
or amplify, any uſe or uſes, intents, or pur- 
poſes, limited or appointed in or by the ſaid 
feoffment, or the uſe of any parcel of the 
premiſes. Afterwards, in the fame month 
and year, A. made a feoffment of the ſaid 


| premiſes to G, mn fee, and then, April 


23. Eliz. 4. by his deed did renounce, 
relinquifh, and ſurrender, to B.C. D. and 
E. all ſuch liberty, power, and authority of 
revocation, &c. which he had, after the 
death of F. without iſſue; and further did 
remiſe, refeaſe, and quit-claim to them, 
the ſaid condition, proviſo, covenant, and 
agreement; and all his power, liberty, and 
eorhoricy ; ; and further granted to them and 
their heirs, that, .for ever after, as well the 
ſaid condition, provifo, covenant, and agree- 
ment, as the ſard power, hberty, and autho- 
rity, ſhould ceaſe and be to all intents void. 
F. died 1 May, 23 Eliz. without ifſue; and 
afterwards 4. by deed, made purſuant tothe 
requiſitions of the provifo, aitered the uſes 
of the former indenture, and limited new vſes. 
And, upon this caſe, four queſtions were 
made. 


( t9 ) 

made. Firſt, Whether, ſuch power of re- 
vocation to be executed in future, might 
be deſtroyed by feoffment. Secondly, If 
it might be releaſed, Thirdly, Whether, 
if it had been reſerved, (as ſuch powers ge- 


nerally are,) to be executed m preſenti, it 
might have been releaſed. ,Fourthly, Whe- 


ther, ſuch power might be defeazanced by 


an aCt of all the parties concerned in re- 
ſerving 1t. 


And firſt, .it was coritended, in ſupport 
of the exerciſe of the power, that this power 


was merely collateral to the eſtate, and there- 


fore could not be affeted by a fine; and, 
conſequently, not by a feoffment. Se- 
condly, the power was compared to a coti- 
dition precedent, and a diverſity was taken 
between a condition precedent and a 
condition ſubſequent; for, it was admitted 


that a condition ſubſequent, (before the 
breach thereof,) might be releaſed, for there 


the eſtate paſſed, and the condition was 
annexed to that which might be releaſed. 
But, in the caſe of a condition precedent, 
there was but a poſſibulity : as if 4. granted 
to B. that, if B. did ſuch an aCt, he thould 
have an annuity of 20J, per annum during 
his life, and, before the performance of the 

ns condi - 


_ _—_— 7, 
F — en, oy 


(20 ) 
condition, B. releaſed the annuity to 4. i 
the releaſe was void; becauſe the releaſe 
could not extinguiſh a poſſibility. But, on i 
the other ſide it was argued, that a fine, 


or feoffment, might utterly extinguiſh the 
power or authority, ſo as that, thereby, 


the feoffor diſabled himſelf to execute it, 


when it came in eſe. It was ſaid, that the 
ſingle queſtion was, whether 4. might limit I 


new uſes againſt his own feoffment ? and it 


was contended that he could not. For, 
firſt, a livery was of ſuch force, that it gave 
and excluded the feoffor xo? only from all 
preſent” rights, but from all future rights 
and titles, as 9 H. 7. fol: r. b. the caſe of 
tenant by curteſy, 9 H. 7. 24. 6. the caſe 
of an intruder and recovery in a writ of 
diſceit, and 39 H. 6. 43. a. where the ſon 
diſſeiſed the father and made a feoffment, 
And alſo in all aftions, al/bough the ſame 


| were in a manner collateral to the land, as 


34 11. 6. 44. a. the caſe of attainr, 38 E. 3. 


| 16. 5. the caſe of diſceir, That, in thoſe 


caſes, thoſe ations were extinguiſhed by a 
feoffment of the land; and yet they were 


_ collateral to the right of the land ; for by 


theſe no Jand was demanded, but they were | 
only to reform erroneous proceedings, ti2. 
the falle oath and falſe returh of the ſheriffs, 

Kc ET, | SC, 


ca) 
 &c. but, becauſe, by a mean, the poſleſ- 
ſion and . inheritance of the land would 
be alſo » removed and diveſted by them, 
for that reaſon, by a feoffment of the land 
thoſe aftions were gone. So, in the caſe 
at bar, although' this power to revoke the 
former uſes: and eſtates and to limit a 
new uſe, was 'not properly any intereſt or 
right in the land; yet, it was a mean by 
which the poſſeſſion and right of the land 
would be altered and diveſted out of a 
third perſon. That it was clear, that a 
future uſe ſhould be given incluſively in 
the livery; and, then, if @ future right 
collateral to the right -of the land ; and a 
future uſe, ſhould be given and extinguiſhed 
in the /ivery of the land, ſo ſhould it be in 


| - the caſe at the bar: for, to examine the caſe 
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by parcels, ſuppoſe that, in the caſe above, 


the proviſo had been only, that, if A. ſur- 
vived B., then he might revoke the former 
uſes without more being ſaid, 1t was clear 
that, after the ſaid feoffment, he could not 
revoke; for, then, he would have the land 
again, againſt his own feoffment, which 
would be againſt all reaſon. Then, in the 
caſe at bar, the proviſo went further, /ci/. 
that he might alter, charge, &c. Suppoſe, 
then, that he had had power to revoke the 
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ancient uſes, and power to limit new uſes tg 


a ſtranger, how ſhould the ſtranger have this 


new ule? certainly by force of the firſt feoff- 


ment made by the faid 4; for, out of that, 
all the then exiſting and ſubſequent uſes 
aroſe. And thus the ſtranger would have this 
uſe in a manner by the ſaid 4. againſt his own 
later feoffment andlivery, which could not be, 
And, as to the caſes of mere naked autho- 
rities, it was argued, that they were clearly - 
diſtinguiſhable; for, in the caſe of naked 
authorities, the appointee was.zz by the in- 
ſtrument creating the power fmply, but, in 
the caſe at bar, the appointee would be 7 


by the aft of him who executes the power alſo. 


And, upon conference with all the judges, 
Wray, (C. J. of England,) and all the Court 
of King's Bench, were of opinion upon this 
point, that a power, as well to revoke as ta 
limit new uſes, might be utterly gone and 
extinguiſhed by a fine, or afeoffment, 


And, as to the ſecond and third points, 'it 
was contended, that ſuch future power might 
be releaſed ; for it might be reſembled to a 
condmion ſubſequent, although the perfor- 
mance or breach thereof could not be done 
without an act precedent ; as 1f A. enfeoffed 
B. and his heirs, upon condition, that, if Þ,. 


ſurvived C., if then 4, and his heirs paid ta 


B, his 


EM: 


B. his heirs or aſſigns 40 5s. that, then, he 
and his heirs ſhould re-enter; in that caſe,it 
was a condition ſubſequent ; and, although 
it could. not be performed but upon a con- 
tingency, yet the inheritance was in him, 
and ſhould deſcend to his heir, and therctfore 
might be releaſed, and his heir by his re- 
leaſe might be barred. And, therefore, if a 
man made a feoffment in fee with warranty, 
in that caſe, eos he could vouch, he 
ought to be irfipleaded ; 1o that the voucher 
depended upon an act uncertain, v22. that 


| he ſhould be impleaded in a real action by 


a ſtranger ; yet, by a releaſe of all demands, 
the warranty was extinguiſhed; for it 1s aa 


inheritance in law, and may deſcend to the 
"heir, and, conſequently, may be releaſed. 


And, if a man covenanted to do a go vngha 
aft, in that caſe, before the breach of it, 

releaſe of all aQions, ſuits, and hoſter 
would be nothing worth ; for, before the 
breach of 1t, there was not any duty, or cauſe 
of action ; but the breach ought to precede 
as was adjudged. Bur, in the fame caſe, a 
releaſe of all covenants would bar it : for, 
by his death, the law transfered it to his 
executor, and, by conſequence, he might re- 
leaſe it; ſo, when a woman had title of 
dower of land, whereof one was tenant for 
life, the reverſion to another in fee, and 
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the woman releaſed to him in reverſion; it 
| was a good bar in a writ of dower againſt 
tenant for life ; ahd, yet, at the ſame time, 
| ſhe had no preſent cauſe of aftion againſt 
21 H. 7.41. him, but, in futuro, after the death of tenant 
” for life. So, a releaſe of an annuity to the 
patron in time of vacation was good, yet 
no action lay againſt him nor againſt any 
other till a ſucceſſor were made, and yet a 
releaſe would extinguiſh it. And ſuppoſe 
that, in the caſe at bar, the power of re- 
vocation upon the ſaid contingency had 
been reſerved to the feoffor and his heirs, 
without doubt, it would have been an inhe- 
ritance in him, and would have: deſcended, 
_ to his heir, and by conſequence his releaſe 
would extinguiſh it. 


But, as to that point, the court gave no 
reſolution. But, upon the third point, it 
was agreed, per totam curiam, that, if the 
power of revocation had been 7n pre/entt, 
as the ulual proviſoes of revocation were, 
it might have been extinguiſhed by releaſe, 
made by him who had ſuch power, to any 
who had an eſtate of freehold in the land in 
poſſeſſion, reverſion or remainder ; and there- 
by, the eſtates, which were before defeaſible 
by the proviſo, would, by ſuch releaſe, be. 


made abſolute. | 
And, 
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And, as to the fourth point, it was con=- 
tended againſt the execution of the power, 
that, as well the power as the proviſo 
and covenant, might, by the words of de- 
feazance, be defeated ; for, both were execu- 
tory, /cil. the power itſelf which was created 
by the covenant, and the'proviſo ; and, as the 
proviſo and the covenant itſelf commenced 
by deed, ſo, by deed, they might be annulled 
and defeated. For, it was ſaid that, in all 
caſes when any thing executory was created 
by deed, the ſame thing, by conſent of all 
perſons who were parties to the creation of 
it, might, by their deed, be defeated and 
annulled ; and therefore, it was ſaid, that 
warranties, recognizances, rents, charges, 
annuities, covenants, leaſes for years, uſes 
at common law, and the like, might, by a 
defeazance made with the mutual conſent 
of all thoſe who were parties to the creation 


of them, be, by deed, annulled, diſcharged, 


and defeated ; for, it would be ſtrange and 
unreaſonable that a thing, which was created 


by the act of the parties, ſhould not, by 


their a&t, with their mutual conſent, be diſ- 
ſolved again. And of ſuch opinion alfo was 
Ilray, Chief Juſtice, and the whole court ; 
namely, that by the ſaid defeazance, as well 
the ſaid covenant which created the ſaid 

power, 
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power, as the power itſelf created thereby, 
was utterly defeated and annulled. 


And it was clearly held, in the fourth 
reſolution 1n Digges's caſe, that a fine levied 
by tenant in tail, before a power of revo- 
cation had been completely executed purſuant 
to the forms required in the creation of it, 
extinguiſhed the power. "7 


An aſſignment of tatum flatum ſuum, or 
total alteration of the eſtate for life to which 
a power is appendant, deſtroys the power. 


But, where a feoffment was made of lands 
ſubje&t to a power by one to whom the 
power was not reſerved and in whom it 
never veſted, it was faid by Lord Hale, in 
Edwards vetl., Slater, that ſuch feoffment 
would not deſtroy the power. However it 
ſeems that, in that caſe, which aroſe upon a 
ſpecial verdi&t, there was no feoffment 
found, but only a conveyance with the 
words, grant, bargain, /ell, releaſe, enſeag 


and confirm. So quere, 


But a leaſe and releaſe, not taking effeft ſo | 
as to diſplace an eſtate, will not deſtroy a 
power appendant. Thus, where one, being 
tenant for life and having a power by deed 
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or will to charge land with 2000 /. as he 
ſhould think fit, joined with the remainder 
man in tail, in a leaſe and releaſe to convey 
the premiſes in fee by way of mortgage 
for ſecuring a ſum of money and intereſt ; 
it being held that this mortgage was. not a 
good execution of the power, it was then 
contended, that tenant for life had conveyed 


all his intereſt out of him thereby, and ſo 


was diſabled to execute his power after- 
wards, . But the court were of opinion, that 
the power was not deſtroyed by the mart- 
oage; becauſe it was by leaſe and releaſe, 
and not by fine or feoffinenrt. 


And a power in groſs as well as a power 


appendant, may be Geftroyed by the donee 


thereof, by fine or recovery. 


T hus, it was agreed by the court, in the cafe 


of King verſ. Melling, that a common recovery 


ſuffered by tenant for life of an eſtate with 
a power annexed thereto to make a jointure, 


would bar the power ; for, that the recom- 


pence in value was of ſo ſtrong conſideration, 
that it ſerved as well to bar rents, condi- 
tions, powers, poſſibilities, &C, going out 
ef or depending upon the land, as the land 
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| But, in the following caſe, a diſtinQion 
| was made between powers, in groſs, and 
powers appendant, as to their being af- 
fected by the att of the donee thereof, 
And it was held, that where a power with 
relation to the land on which 1t was to ope- 
rate, affeQed it, as to part of the eſtate or 
intereſt therein, as a power 1n groſs, and, as 
to part of the eſtate or intereſt therein, as a 
power appendant, the a& of the donee of 
the power was valid, guoad that part of the 
intereſt or eſtate which it affeCted as a power 
appendant, and void, as to that part of the 
intereſt or eſtate which 1t affected as a power 


in grols. 
Edwards v. There, a man ſettled lands, by fine, to 
Slater. the uſe of himſelf for life, with a clauſe in 


Hard, 410, 


| the deed of uſes, © That if be ſhould make a 
jointure to his wife, and ſhould make a leaſe 
for 31 years, to commence after his death, for 
the raiſing of three thouſand pounds for his 

D : daughters portions, that then the conuzees 

ſhould fland charged to.thoſe uſes ; and then 

Iimited feveral remainders over in tail, 
the reverſicn in fee to himſelf.” He after- 
wards made a jointure purſuant to this - 
power, and then he bargained and ſold the 
lands to other perſons in fee by deed in- 

FT otle | rolled, 
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rolled, in truſt to raiſe portions, &c. The 
bargainees afterwards re-conveyed the lands 

to him in fee by feoffment. Then he made Vid. ſupra 
a leaſe for 31 years to begin after his death, o_ 

for the raiſing three thouſand pounds for the 

portion of two of his daughters, and Zhen 
he and his wife levied a fine, ſur conuzance | 


de droit, &c. and afterwards he died. A 
: perſon, by direftion of the leſſee for 31 
F years, entered. And, whether his entry was 


lawful or not, was the queſtion? And this 
depended upon whether the power was ex- | 
tinguiſhed by the bargain and ſale, and feoff- yid. fwprs = | 
ment. And, amongſt other arguments, the 2*: 
following of which only were relevant to 
this point, 1t was contended: for the plain- 
tiff, that by the bargain and ſale, the tenant 

for life had departed with all his eſtate, ſo 
that, afterwards, he had no power to make a * 
leaſe for 31 years; for, the power, in this 
caſe, aroſe and paſſed out of the intereſt and 
eſtate of the tenant for life. Secondly, that, 

by the re-conveyance to the tenant for life 

in fee, he was now in of a new and other 
eſtare, and, conſequently, his power was loſt 
and gone. But Hale, Chief Baron, and 
Baron Rainesford held, againſt the opinion of 
Baron Turney, that neither of the circum- 
ſtances ſtated, had deſtroyed the power : 

1, and Hale, as to the firſt objection ſaid, mY 
the 
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the bargain and ſale did not touch the re- 
mainders 1n tail, but only the eſtate for life 
and the remainder in fee; for the power, 
as to that, was not a power annexed to the 
land, but a power in groſs. If the tenant 
for life, in this caſe, had had a power of 
revocation, and had made a leaſe, that 
would not have deſtroyed his power; be- 
cauſe no eſtate was diſplaced by it. And 
his lordſhip ſaid, that a bargain and ſale did 
not paſs away or affect a contingent uſe in 
the bargainor; but a feoffment or a fine 
would transfer it. And, as to the ſecond 
objection, Hale held, that if the remainder 
in fee ſhould come in being, the bargainee 
would zct hold the land charged with this 
leaſe for 31 years; becaule the intereſt in the 
remainder in fes would ſupport the bargain 
and ſale, and 1t was a power annexed to that 
eſtate : but, 7i/] then, it was a collateral 
power and 1n groſs, qguoad the remainders | In 
tail which were precedent to it, 


But, from what Lord Vale obſerves in the 
preceding caſe, as to the diſtinftion' between a 
bargain and ſale, and a feoftment, he ſeems to 
have reſted his determination in' this caſe, 
partly, upon the ſamediſtinEQtion as was taken 
with regard to the leaſe andreleaſe in the cafe 
of Jenkins v, Keymis ; namely, that, being by 

bargain 


aw > p-9-" 


oo (0 


bargain and fale, there was no aCtual tran{- 
mutation of poſſeſſion, and ſo no eſtate dif- 
placed by it: and he ſeems to have held the 
conveyance of the bargainees- as not altering 
the caſe, This 1s the only view in which 


this caſe ſeems reconcileable with the reſo- 
lution in King v. Melling. 


If one, who hath power to revoke an uſe, 
make a leaſe for years, and then levy a fine for 
aſſurance of the leſſee, without any other ex- 
preſs uſe ; ſuch fine will nor extinguiſh the 
power of reyocation, but will ſuſpend it for 
the term, | 


Secondly, with regard to the civil qualifi- 
cations of the perſon to execute the power. 


And, as to this, it is obſervable, - that 
where the power is ſimply collateral to 
the eſtate, a feme cover? may execute it, 


notwithſtanding, that at the time it was 
delegated to her, ſhe was ſole; for, when- 


ever ſhe executes the power, the ceſtuis gue 
ſe of the power does not derive any in- 
tereſt from the donee of the power, (the 
donee thereof being merely an inſtrument, 
or conduit-pipe to carry into execution the 
intent of the donor of the power,) but 
is in immediately by and under the infſtru- 
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ment, creating the power, not affected 
by any intervening afts of ſuch donee, 
As where A. ſeiſed of a meſluage in 
fee, deviſed it in theſe words. © I give 
and bequeath unto Agnes my wife, my 


| houſe, &c. to diſpoſe at her will and 


pleaſure, and to give to ſuch of my ſons 
as ſhe thicks beſt.” The devifor left 
four ſons. The wife married a ſecond huſ- 


band, and then ſhe executed, the power 


veſted in her, by feoffment to the ſecond 


ſon of the deviſor. And, on an ejed&ment 


brought on an evittion of the ſecond, by 
the eldeſt ſon, the queſtion was, if the feoff- 
ment were good, the wife having married 
after the death of the teſtator . and before 
ſhe executed the power? and the court 


_ agreed unanimouſly as to that point, that 


the act of the wife was good notwithſtand- 
ing the coverture, 


So where T. by his will, deviſed all the 


reſt of his freehold lands and tenements to 


his wife 1. for life, and hex to be at her 
diſpoſal, provided that ſhe diſpoſed of the 
Same after her death to any of her children, 
Afterwards the wife, the deviſor being dead 
and ſhe having iſſue by him a fon and a_ 


_ daughter, married again; then ſhe and her 


huſband executed the power in favor of her 
daughter ; 


(' 33): 

daughter ; and two queſtions' aroſe, | Firſt, 
what was given to M. the wife, 'by the 
will; whether a naked power-or an eſtate ? 
Secondly, if a power only, whether her 
coverture rendered her incapable of execut- 


ing it? As to the firſt queſtion, the court - 


were unanimouſly of opinion that the wife 
had, under the will, -an eſtate for life only 


with a power of /pecification ſimply collateral. 


And upon the ſecond queſtion, three of the 
judges held, that the power was well exe- 
cuted notwithſtanding the coverture. Upon 


3 Leon 71. 
PI. 108. et 
Liefe v. 
Satting- 
ſtone. 

i Mods 
Rep. 189. 


what ground the fourth judge differed in_ 


opinion does not appear, but the deciſion 


was affirmed in the Reen's Bench upon a 


writ of error. 


. And if a power be appendant or in groſs, 
and the donee thereof be a feme ſole, the 


| better opinion ſeems to be, that ſhe will. 


not, by her ſubſequent marriage, render het- 
{elf incapable of executing the pawer. She 
being, as to her intereſt therein, conſidered, 
in equity, as a feme ſole. | 


Thus, it was reſolved between Harris v. 
Graham on a ſpecial verdict, where a man 
deviſed land to B. his wife for life, the re- 
maiader to C. in fee; and: then, by codicil, 
deviſed that B. ſhould have | Power, # he x months 
"IF DD before 


Harris v. 
Graham. 

i Roll, Abr. 
329+ + FR 
S. C, 2. ibid. 
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Herle v. 


Greenbank., 


3 Atk. 712, 
S, C. infra, 


43 


Bayley v. 


Warburton, 


Com. 494. 


_ execute leaſes. 


. tents as tenant 1n tail might do by the ſta- 
tute 32 Hen. 8. for the term of one, two, 


a, 
before her death, by deed or without, to leaſe + 
for ſix years; and the huſband died, and 3. 
married again ; that ſhe and her huſband might i 
leaſe, by deed or without deed, for fix years, 


So, it 1s faid by Lord Hardwicke in the MW 
caſe of Herle v. Greenbank, that it had been i 
determined in the caſe of Lady Travel, be-M 
fore Lord Chancellor King, that a feme 
covert might exerciſe a power of appoint-l 
ment of her own eſtate ; and ſo his Lordſhip 
ſaid was the common caſe where a power 
was given to a woman, tenant for life, toſf 


Again, where one ſeized in fee, on hi: 
marriage with a ſecond wife, ſettled the 
lands 1n queſtion on himſelf for life, then 
his wife for life, then to the iſſue of that 
matriage, then. to the uſe of his eldell 
daughter by his former wife, who was mar 
ried, and to the heirs of her body, &c 
And there was a proviſo, that it ſhould be 
lawful for the wife, during her life, to de- 
miſe the premiſes to any perſon for ſuch 
term, with and under ſuch conditions, rents, 
and reſervations, in ſuch manner to all in- 


Or three lives, upon, and under, ſuch reſer-Mci: 
| yations 
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vations and rents, and in ſuch manner, as 
tenant in tail was enabled to do by that 
ſtatute, The huſband died, and the wife 
married again, 'and then ſhe and her huſ- 
band demiſed the premiſes purſuant to the 
power. And two queſtions material to the 
point in diſcuſſion aroſe, . Firſt, whether the 
leaſe being made by huſband and wife, when 
the power was given to her alone were a 
good execution thereof, or whether it were 
not ſuſpended by the marriage ? Secondly, 
whether this leaſe by the huſband and wife 
ought not to have been made by fine ?_ and 
It was held upon the firſt queſtion that this 
was a good execution notwithſtanding the 


lt coverture. And, as to the ſecond, that no 
the ne was neceſſary; for the eſtate of the 
N OE lefſees was not derived from the leffors, bur 
F aroſe out of the eſtate of the feoffees or 
de 


releaſees named in the original ſettlement. 
And that therefore, nothing more was re- 
quiſite to the raiſing an eſtate to the leſſee, 
but what was required by the deed which 
created the power; which was only an in- 
denture ſigned by the party making the 
entyMWleaſe, and made in ſuch manner as the 22 
11 "WY Her. 8. required in leaſes by tenant in tail. 


The caſe of Rich verſ. Beaumont, was 
cited in that of Herle verſ, Greenbank to the 
A D 2 lame 


Rich verl. 


Beau monrc.. 
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ſame point ; but this caſe ſeems not to haye 
met a legal deciſion in the ultimate ſtage of 
it, The fafts material were, that G. B. 
daughter and heir of 77, (feifſed in fee tail of 
eſtates in poſleon, and alſo of eſtates in re- 
verſion after the death of her mother E. B.) 
by indentures of leaſe and releaſe conveyed 
the ſame to truſtees, in order to ſuffer a 
recovery thereof; the uſes of which, were 
thereby declared to enure (after ſecuring 
an annuity to Z, B. during her life) to 
truſtees, upon truſt to permit and ſuffer 
G. B. and her aſſigns, during the term of 
9: years, if ſhe ſhould fo long live, to re- 
ccive and take the rents and profits of the 
premiſes to and for her ſole and ſeparate uſe 
and benefit, v.-hether ſhe ſhould be ſole or 
married, and excluſive of any huſband or 
huſbands ſhe might at any time: thereafter 
marry ; and, upon further truſt, that if G. B. 
ſhould Jeave 1ilue, either a fon - or ſons, 

daughter or davghters, or both, that ſhould 
ſurvive her, or that the iſſue of ſuch ſon ot 
ſons, daughter or daughters ſhould ſurvive 
her; then The truſtees, Kc, ſhould, upon re: 
queſt, and, at the direCtion of the ſaid G, B 
tellited under her hand and ſeal, by any dee 
in wr 101g, Or by her laſt will and teſtament 
In writin.:, or any inſtrument, purporting 
to be by laſt will, ſigned in the preſence df 
thre 
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three or more credible witneſſes, grant and 
convey the premiſes, ſubjet to the Taid 
yearly rent charge to A. C. to and amongit. 
ſuch child or children as ſhe ſhould leave, 
or to the iſſue of! ſuch child or children if. 
they ſhould die before the mother, to and 
for ſuch eſtates and uſes, and in ſuch man- 
ner and proportion, .as by ſuch writing, will, 
or inflrument, ſhould be directed and ap- 
pointed; and for want of ſuch direQicn 
and appointment, ſhould grant and convey 
the ſaid premiſes to and amongſt ſuch 
child or children of the faid G. B. as ſhe 
ſhould leave ar her deceaſe; or in caſe of - 
the death of ſuch child or children before 
her, then to the ifſue of ſuch child or 
children- equally to be divided amongſt 
them, as tenants in common and not as 
Jointenants. And upon further truſt, that 
in caſe G. B. ſhould leave no ifTue of her 
body, and that the ſaid E. C. her mother 
ſhould ſurvive her, then the truſtees, Ec. 
ſhould, vpon requeſt and at the charge of 
the ſaid E.C., grant and convey the ſaid pre- 
miſes to her and her heirs.: and upon fur- 

ther truſt, that in caſe Z. C., ſhould not ſur- 
vive the ſaid G, B., then the truſtees, Ec. 
thould, upon requeſt and at the charge of 
the ſaid G. B., grant and convey the pre- 
miſes ta her and bes heirs ; or £0 fac *11 other 
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uſe or uſes, perſon or perſons, and for ſuch 
eſtate or eſtates as ſhe ſhould, by any inſtru- 
ment in writing under her hand and ſeal, 
atteſted by two or more credible witneſles, 
or by her laſt will and teſtament 1n writing 
duly executed, or other inſtrument purport- 
ing to be her laſt will and teſtament, direct 
and appoint ; and, for want of ſuch appoint- 
ment, then to convey the ſame to ſuch per- 
ſon and perſons and their heirs, as for the 
time being ſhould be heir at law of the ſaid 
|  - G. B., And in the ſame deed was contained 
| a proviſo that, © in caſe the ſaid G. B. ſhould 
| ſurvive the ſaid E. C., it ſhould be lawful for 
her, by deed indented under her hand and ſeal, 
executed in the preſence of three or more credi- 
ble witneſſes, or, by her laſt will and teſtament 
| in writing duly executed, to revoke, alter, 
| change, determine, and make void all or any 
the uſe or uſes, eſtate or eſtates, therein before 
| limited, declared or appointed, of and concern- 
ing the ſaia premiſes; and by the ſame, or any 
| other deed, or will, to create or raiſe, limit 
| or appoint any other new uſe or uſes, eflate or 
| | eftates, of and concerning the ſame, or any part 
| thereof.” | 


di. _ f— CY 
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G. B. at the time of executing theſe deeds, 
declared ſhe was going to be married to 
7. R. and that ſhe intended the eſtate for 

_ the 


a2 
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the advancement of him and his family ; 
and the deeds were accordingly executed 
with a view and intention of veſting a power 
in her for that end and purpole.. 


. : The marriage was. ſoon afterwards had, 
W and E.C. died in the life time of G. B. 


- WH 7. and G. B. had iſſue only one fon; 
W and ſhe, having ygas ſhe frequently declared, 

= 2 /c!tled intention to advance A.R. and his 
family, by virtue and in purſuance of the 
powers reſerved to and veſted in ber by the 
ſettlement, but without having any opportu-. 
nity of ſeeing the ſame, made, ſigned, and 
ſealed ber laſt will and teſtament, atteſted by 
three credible witneſſes ; and, thereby, deviſed 
to her ſon all her real eftate in the county of 

| Derby, he to enter into poſſeſſion thereof in the 
manner in the will flated: and, © if her ſon 
ſhould die in his minority without iſſue, then 
ſhe deviſed all "her real eftate to A. R. his 


heirs, and aſſigns for ever.” And ſhe ordered 
and directed that her truſtees, or ſuch of 


them as ſhould be living, ſhould convey + 
their ſaid truſt eſtate to ſuch uſes, and for 
luch perſons as were named in her ſaid laſt 
will. The teſtatrix on the ſame day died, © 
to Ml 41d foon afterwards her fon died, an infant 
for MW 414 withour 1ffue, 


the | Ds: A. R. 


'$ 
'v 
q, 
'' 
f 
| 
x 
ik 
| 
i 


( 49 ) 
f. R. then exhibited a bill in Chancery 
againſt the heirs at law of his wife G. B. and 
againſt the truſtees, praying that the truſtees 
might convey the legal eſtate in the pre- 
miſes to him and his heirs; the defendants 
having put in their anſwers, the cauſe came 
to a hearing before Lord Chancellor King, 
who diſmiſſed the bill ; declaring, that if 
A. R. had any title to the premiſes in queſ- 
tion,' his remedy was proper at law and 
not in equity. 


A. R. appealed from this decree. And 
thereupon it was contended on this head of 
objeCtion, that if the power exiſted, it was 
nat well executed; for, when a power was re- 
ſerved to revoke by a laſt will duly exe- 
cuted, it muſt mean a legal will, one that 
was to be made under thoſe circumſtances; 
and with ſuch qualifications as the law re- 
quired; but the will of a feme covert of lands. 
was by law abſolutely void. That there was 
no neceſſity of underſtanding the will men- 
tioned in the power, in any ſenſe different 
from the legal one, ſo as to mean any decla- 
ration of her laſt will and intent, though 
during coverture ; becauſe ſhe was unmar- 


ried at the time of creating the power, 


and might then haye executed it according 
"0 


C2465) 


to law ; her marriage was a ſuſpenſion only . 


of the power during coverture, and upon 
ſurviving her huſband, if that contingency 


had happened, ſhe might again have exe- 


cuted it. If the will was a good revocation, 
the uſes, limited to the truſtees, were 
revoked; and conſequently, their legal 
eſtate was taken away and veſted in the ap- 
pellant, and then there was no foundation 
for his applying to a court of equity to 
have a conveyance from the truſtees. But 
whether the revocation in point of law was 


g00d, or not, was a queſtion merely at jaw, 
when the appellant might have the full be- 
nefit of his right if he had any; and if 
there ſhould be any legal defe& in the exe-- 
cution of the power, a court of equity would 


never make it good in favor of a volun- 
teer againſt a diſinherited heir, But the 
order of diſmiſſion complained of was re- 
verſed, and it was ordered that the Court 
of Chancery ſhould direCt a caſe to be ſtated 
between the parties, and to be ſent to the 
Judges of the Court of King's Bench, for 
their opinion on the following points, viz. 
** Whether the will, or inſtrument pur- 
porting to be the will of G. R., formerly 
(. B. the appellant's late wife, were a 


good appointment af the eſtates therein 


contained; and whether the truſts therein 
limited 
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_ and ſeiſed of a reverſion in lands after one 


poſſeſſion. - She married, and afterwards ſhe 
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limited were -uſes excuted or truſts?” But 
Mr. Brown in a note in his compilation of 
Caſes in the Houſe of Lords, obſerves, that, 
after a very laborious ſearch, he had not 
been able to diſcover a ſimple trace of any 
further proceeding in this cauſe, except an 
order in the Court of Chancery direCting the 
caſe to be ſettled by a maſter, in caſe the 
parties differed in ſtating it; however, in 
truth, the directions -1n this caſe involved 
in them the deciſion of the queſtion reſpe&- 
ing the validity of the appointment by the 
wife : for, if the Houſe of Lords had been 
of opinion, that a feme covert . could not 
execute ſuch a power, that would have put 
an end to the queſtion, as to the huſband's 
right to the eſtate. 
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But if ſuch power beexpreſsly reſerved to be. 
executed by the feme *© being /ole,” a ſubſe- 
quent marriage will ſuſpend the operation of 
the power. As, where 4., being a feme ſole, 


life, ſettled the ſame to the uſe of herſelf for 
life, remainder 1n tail, with power to her 
6 being ſole,” to make leaſes for three lives in 


and her huſband made leaſes for one and 
twenty years for payment of debts, as was. 
alledged. One queſtion was, whether this 

4 2. | leaſe 
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leaſe by baron and feme was good ? E? per 
curiam. The power was not purſued ; for by 
the marriage ſhe had put herſelf in the 
power of her huſband, and it was the deed of 
the huſband and not hers. 


\ But the circumſtance, of the power being 
expreſſed to be executed by the wife, ©* be- 
« ing /ole,” 18 not mentioned in S7derfiza 


But a diſtintion is taken in the caſes of 


powers to be executed by infants, between 


\ powers {imply collateral, and thoſe where 


there is an intereſt; for an infant may do a 


miniſterial a& if he be, therein, a mere 
inſtrument or conduit-pipe, and his intereſt 


be not concerned ; but a power over is 
own inheritance cannot be executed by an 
infant. | | 


Thus where 4., having an only daughter 
about ſixteen or ſeventeen years of age that 
had married clandeſtinely to B. who ſoon 
afterwards became a bankrupt, made his 
will, and thereby among other things de- 
viſed all his freehold, copyhold, and real 


Herle v. 

Greenbank. 

1 Vez. 298. 

S, CC. 3 Atk, 
_ 696, 


eſtate, whatſoever and whereſoever, and all 


his leaſehold eſtate ro truſtees, their heirs, 
executors, adminiftrators, and afligns in truſt, 
to apply the reſidue, after paying their own 

| charges, 
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"charges, to the ſole and' proper uſe of hi 
daughter, during her life, and to be at her 
diſpoſal, and not _ſubje&t to the debts or 
controul of her huſband, her receipts to be 
good, and to permit her by deed or writing, 
executed in- preſence of three or more wit- 
neſſes, notwithſtanding her coverture, to give 
and diſpoſe of all his freehold, copyhold, 
| and Jeaſchold eſtate, as ſhe ſhovld think fit; 
| ſhe. having -a particular regard to his poor 
| 


relations in Cornwal; and gave to the fame 
| truſtees, whom he made joint executors, his 
perſonal eſtate in truſt for the ſole and fepa- 
rate uſe of his daughter, and to be at her 
difpoſal, and not ſubjeftto the debts or con- 
troul of her wuſband, .7, died ſoon after- 
wards. His daughter being under the age 
of twenty-one, though above ſeventeen, 
after her huſband's bankrupy; and living 
ſeparate from him, made her will, and there- 
by in purſuance of the power given her by 
her father's will, bequeathed to her daugh- 
'ter 4. one hundred pounds per annum, 
uatil ſhe attained the age of ten, and after 
that one hundred and fifty pounds per an- 
num until twenty-one: and gave her 8000 /. 
to be paid her when ſhe attained twenty- 
one, but if ſhe died before twenty-one, 
it without heirs of her body, then ſhe deviſed 
| the Booof. over, She then gave legacies 
| | ” 
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ro ſome poor relations; appointed the two 
truſtees in her father's will, and two others, 
joint executors, guardians and truſtees to 
her daughter : then deviſed the refidue of 
her real and perſonal eſtate to the plaintiffs, 
their heirs, executors, and adminiſtrators 
for ever, as tenants in common, not as 
jointenants, charged as aforeſaid. 


And one queſtion was, whether the will 
of the daughter was a good execution of 
the power 1n her father's will as to the real 
eſtate ? 


For the plaintiff it was contended in ſup- 
port of the power, that, as to the deviſing 
the eſtate, 1t depended on two queſtions. 
Firſt, whether it was the intent of the teſ- 
tator that the deviſee ſhould have this power 
during her infancy ? Secondly, if he in- 
tended it, and ſo expreſſed it, whether in 
law or equity it could have effett? To this 
end, the circumſtances at making the will 
were proper to be conſidered : the teſtator 


had a point in view, which could' not be 


anſwered but by giving his daughter power 


_ to receive the profits immediately after his 


death, and then it muſt be to diſpoſe of it 
alſo ; the obje&t being to keep every.thing 
out of the huſband's power, nor was there 

Ip any 


Moore £12, 


Vid, (up. 36. 
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any thing to prevent this intent from taking 
place. An infant might preſent to a church; 
might declare the uſes of a fine and reco- 
very; might by cuſtom at a certain age 
make a conveyance, and the law would in- 


graft upon ſuch cuſtom and carry it further, iſ 


as appeared from the caſe put by Moore'in 
Lord Buckburſt's caſe, of an infant's having 
power to make a feoffment by cuſtom, and 
making a feoffment to the uſes of his will, 
and ſaid that 7hat, though void as a will 
becauſe of his infancy, ſhould ſerve as a 
declaration of the ule of the feoffment ; that 
this was not to be-diftinguiſhed from the 
preſent caſe, If indeed this did not operate 
by way of execution of a power, but as diſ- 
poſing of her intereſt, it would not be good: 
but it operated by the power, as ſhe recited 
it; and the rule of law was, that, when there 
were two ways of doing the ſame thing, if 
it could not be done by one, it ſhould by 
the other. It had been determined in Rich 
v. Beaumont, that a feme covert might exe- 
cute ſuch a power ; then why might not an 
infant at the age of diſcretion ? the diſability 
of an infant was not a natural diſability, be- 
caule 1t was by a poſitive law ; and then the 
ſame rule of juſtice affeting one poſitive 
diſability- would affect another, and the diſ- 
ability of a feme covert was ſtronger than 

that 


l 
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that of infancy ; for to an aftion upon a 
bond, a feme covert might plead, non 2 
faftum ; an infant muſt plead infancy, et fic 
non eff faffum. If it was aſked at what age 
an infant might do this? the anſwer was, 
whenever he was capable of doing it. In 
this caſe there was no doubt or nicety ; the 
infant being about nineteen; having as 
much diſcretion as if ſhe had lived two years 
longer ; and the Court of Chancery would 
judge of the perſonal diſcretion of the in- 
fant, But one z0n compos could not exe- 
cute any Power, as to act as an attorney, 
&c. becauſe he had no mind. Where an 
infant acted in auter droit, he was capable 
of acting, not hurting himſelf ; 1t being 
the fault of the party truſting him ; ſo that 
an infant executor might ſell under a power 
by the will. Te 


But Lord Hardwicke, after full confidera- 
tion of the queſtion, was clearly of opinion, 
that the power as to the real eſtate was not 
well executed ; his Lordſhip, in delivering 
his judgment, ſaid, that this was a conſider- 
able queſtion, and never determined that 
he knew of. He could find no caſe, where 
a power given generally, could be executed 
by an infant: and therefore he would make 
none. As to the general queſtion concern= 


10g 
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| ing powers, it muſt be admitted there were 
fome kind of powers an infant might exe. 


cute : as where he was a mere inſtrument oi; 
2 Inf, 52. a. *conduit-pipe, where no prudence or diſcre-illc 
tion wag required, or where his right wail; 
not affeted, © Few perſons were diſabled Wa 
from being ptivate attornies to deliver ſeiſin;ﬀſt 
for monks, infants, feme coverts, &c. mightMiÞ 

| be attornies.” As this opinion. of Lori? 
Coke was delivered, it ſeemed, at firſt, «Mil 
if he meant only to deliver-ſeifin, which war 
merely a miniſterial act, alchough the wordsiſe! 
rlaſt. z28.a, were general. Yet Lord Coke ſaid, that]Mi: 
an infant could not be an attorney : 1t was" 
therefore pretty much undetermined, hoviic 
far infants could be attornies, unleſs to de-W: 
liver ſeifin, or ſuch a miniſterial a&t. Butt 
that was different from theſe kind of powers 2! 
Theſe powers over real eſtates were intro-0 
Juced by the ſtatute of uſes; for, before that WF" 
ſtatute they were done by way of condition; 3 
and as before that ſtatute a man might exer-" 

_ ciſe a power over an uſe, ſo he might till. W's 
_ Art common law an infant might have per-WF® 
formed a condition, that was a condition : 
7 


for his benefit: ſo he might make a feoft- 
ment for his benefit : as if he had an eftate,' 
wpon condition to make a feoffment_ of {at 
Part of it to 7.8, or elſe to loſe the whole MP 
eſtate, But, as to the other kind of powers la 

2 to 
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to be executed by infants, he found no au- 
thority for it. An infant might undoubtedly 
preſent to a church, but he could not exe- 
cute this power in like manner : he might 
preſent by guardian, if only a month old; 
and the ftrong ground of that was, that 
Wthere was no inconvenience, becauſe the 
Wbiſhop was to judge of the: clerk's ability. 
The inſtances of fine and recovery were to 
be laid out of the caſe, the law allowing 
Winfants to declare the uſes thereon for want 
Wor remedy; for, in the caſe of an infant's 
ne, during nonage, if error was brought, 
and tried by inſpection, it might be re- 
erſed ; but, 1f not reverſed, the fine ſtood : 
\nd if the fine ſtood, the declaration of the 
les was the ſame conveyance, and there- 
Fore that would ſtand; for, on matter of re- 
ord, he was taken to be a perſon of full age, 
ind none muſt be admitted to aver the con- 
rary, No argument could be drawn from 
uſtom, cuſtom differing from private pow- 
rs given in general: cuſtoin was /ex /oct, 
nd was always preſumed to have a reaſon- 
ble commencement ; and ſuch a cuſtom, . 
hat an infant at fifreen might make a feoff- 
ent, was the ſame, as if a private act of 
arliament had been made to give infants tuch 
power. The caſe put by. Moore had a ſem- 


yers Dlance to the execution of a power, but was 


to WM -- put 


V1d, ſupra, 


Jaw. It was ſaid that a feme covert mig 


. a feme covert to make leales was good, and 


of diſcretion. He took ir, in law, that tit 
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put only arguendo at the bar ; he cited nil 
caſe for it, nor could his lordſhip find ani 
authority to ſupport it, the caſes being rf 
ther to the contrary, as 21 EX. 4. 6. bn, ; 
Cuftom. pl. 50. 2 Rol. Ab. 779. that, ifa : 
infant made a feoffment of gavelkind land 
warranted by the cuſtom, and it was to lu 
own uſe, if he-made a will of the uſe, 1t wa 
void ; unleſs the cuſtom would warrant iM 
the deviſe was not good, for the cuſtoni 
mult be taken ſtriftly. And, in his appreſ 
henſion, this differed little from the caſe pi 
by Moore ; for, before the ſtatute of uſes, 0 
might deviſe the uſe, and the will woul 


have been a good direCtion of the uſe. | 
ſo that one, who had a feoffment to hits om 
uſe, might devile it, yet, according to the cal 
in Roll. Abr., the uſe there could not bed: 
viſed by will; which was a direct contr 
diction to the cafe put by Moore, arguendi 
and therefore he took that caſe not to b 


execute a power, (which was ſo determine 
in Rich v Beaumont, upon the execution of 1 
power created before ſhe was covert, and a 
ſo 11, a caſe before Lord King) ſo a power i 


therefore why not 7his to an infant of the ag 


diſability of an infant with reſpe& to hi 
re 
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W:cal eſtate was more favored, and a ſtronger 
Wodifability than that of feme coverts. In 
WW. 95. there were ſome caſes put, and 
Wrihcre was a marginal note very material. 
WAnd here he would take notice, that the 
"WWnotes in Hob. were allowed to be his own. 
£ Che note was this; © coverture ' was not, 
W:r common law, ſo far proteted as infancy, 
Wnd ſome other diſabilities, as non ſane me- 
Wnory, &c.” the ground of the difability 
being, not from want of judgment, but: 

rom being under the power of the huſband ; 

Whe having as much judgment. as if difſ- 
overt: this was the reaſon why ſhe was 
xamined upon ſuffering a recovery. But, 
0 examination of an infant would. make 
is recovery good, his diſability - ariſing 
from want of judgment. His lordſhip: 
would mention ſome -other caſes; wiz. a 
oman difſſeiſee married, difletfor - died 
eized: that would take' away: her entry 
frer her huſband's death; unlefs. ſhe was 
vithin age at the time of her marriage, 
or, then, no folly could be accounted in her 
n taking ſuch huſband . as would: not enter 
defore the deſcent. This ſhewed, that the 
lifability of an infant aroſe fram want of 
udament. In 10Co. 43. a. Mary Portington's 
ae, a common recovery againſt huſband 
xd wife was held good ; but not ſo againſt 
F. 2 an 


I Int, 246, 
403, 


: 0 IS BS 
an infant, who had not ſuch a diſpoſing 
power of the land as they had, but was 7out : 
ouflerment diſabled, by law, to convey or 
transfer his inheritance or freehold during i 
minority : but ſhe was ſaid here to be of a 
much diſcretion, as 1f ſhe had lived two year 
longer, and it was urged that the court woull 
judge of the infant's perſonal. diſcretion: 
This' would be introductive of the utmoſt 
inconvenience, and a power with which hi 
ſhould be very ſorry to be truſted. There 
was a variety of opinions of peoples ability 
and judgment : and, in theſe caſes, neither df 
them could be known until after the death 
of the perty. The words of Hubbard 225, ast0 
a feoffment,of an infant by cuſtom, were ma 
terial; viz. that,. in pleading, an age certain 
muſt be' ſet. down and not left to the mes 
ſuring a yard of cloth, &c. Theſe gener 
caſes determined him in his opinion, that thi 
execution could not be good. Private acts 
parliament had heen made to enable infant 
to execute powers, as in Sir Thomas Perkin" 
caſe. His lordſhip had ſearched, and the 
only caſe he could find of a power execute 

by an infant was Lord. Kilmurry v. D. Ger) 
(generaily cited for another purpoſe} whicl 
was cited, and more particularly ſtated i 


Evelyn v. Evelyn, 2 Wms. 659. He hav for 
ſent for tie decree, and it did look there # 
| "1 


\ 
\ 


WW RT 
if it had been a power executed by an in- 
fant, but it was by virtue of a private a& 
of parliament : he ſent for that aft of parlia- 
ment, and there was an expreſs clauſe in it to 
make good all acts to be done by the infant, 
relating to the ſettlement by that a& ; which 
were, notwithſtanding his minority, to be as 
valid and effectual, as if at the time of 
making he had been of full age. So that 
@ /bat was the cafe of a power clearly ariſing 
E from an act of parliament, and no colour of 
an authority for a general power. Taking 
it therefore in general he was of opinion that 
an infant could not execute a power. 


But next 1t was to be conſidered, whe- 

Wther any thing in this caſe was particularly 

to this purpoſe ? and he thought there-was. — 
Firſt, upon the penning of the power : Se- | 
condly, as 1t was 'a power coupled with an 

intereſt: and upon the penning there was 

a ſtrong objection | againſt her executing ir 

during infancy ; for, the teſtatar, having the | 
coverture in view, had excluded that, 
giving her power to diſpoſe, notwithſtand= 
Ing zhat; and would alſo have excluded the 
caſe of infancy, had he /o intended : and then 
the rule was expreſſio unins excluſio alterius. 
He might not think there was any occalion 
lor giving her power during infancy, as ſhe - 


K-23 was 


| 
| 


1 Veze 303, . 


likewiſe given to the ſeparate uſe of th 
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was then about nineteen ; his plain view be. 
ing to ſecure it from the huſband's power ſ 
and that he might not induce or cajole her ; 
to part with it : Secondly, this was a power 
coupled with an intereſt, which was alway 
conſidered different from naked powers. | : 
was admitted that, if this execution was tt : 
operate on the eſtate of the infant, -it mig 
not be good ; now it was clearly ſo to do ; for 
ſhe had the trult in equity for life, with ti 
truſt of the inheritance in her in the meal 
time, which would remain in herſelf, if ng 
diſpoſed of, and deſcend to her daughter ; | 
that this was directly a power over her-out 
inheritance, which could not be EXECUte 
by an infant. 


” £A 4 


But, as to the perſonal eſtate, which wa 


daughter, it was ſaid, 1n the laſt caſe, to be: 
rule. of the court, that a feme covert miglt 
diſpoſe of that, and that hat was clear 0 
the objeftion made as to the real eſtate ; be 
cauſe ſhe was above the age of ſeventeet 


at which age, if ſole, ſhe might have madel ol 
will thereof. if 
| | 0! 
III. With relation to the means by whicll ©* 

ur 


powers arc to be executed, 
al 


© $53 
Under this head we muſt conſider, firſt, the 


power as with reſpect to the inſtrument by 
which 1t 1s to be executed, 


W that inſtrument, 


W Firſt, if proviſion be not made expreſsly, 
Ws to the nature of the inſtrument by which 
Wthe power is to be executed, it may be 
Wdone either by deed, or by will, at the clec- 
tion of the donee, 


Thus, where T., being ſciſed in fee, de- 
Eviſed to M. his wife all the reſt of his iree- 
Whold lands and tenements in Yor# for life, 
and © Zhen” to be at her diſpoſal, provided 
that ſhe diſpoſed of the ſame after ber denth 
to any of her children. After the teſtator's 
_death, the wife, having iſſue a ſon and a 
daughter, married again, and ſhe and her 


lands to the uſe of herſelf for life without 


reeMWinpeachment of waſte, after her death to 


ner daughter in tail, and for want of ſuch 
Ifſue to- her ſon and hid heirs, with a power 
of revocation. And one queſtion on the 
execution of this power was, whether 1t were 
good, being by way of leale and releate ? 
and it was contended againkt the execution 

F, 4 of 


Secondly, with reſpe&t to the form of 


huſband, by leaſe and releaſe, conveyed the 


Dighton v. 
Tomlinſon, 
Com. 194. 
S. C. Salk. 
39» 

1 Wul. 149, 
{ujra 32, 
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of the power, that this diſpoſition by 1, 
ſhould have been *©* by 2/1,” and not by 
deed; the deviſe being to her for life, and 
« they” to be at her diſpoſal : But, it was 
anſwered, that the law did not require any 
preciſe conveyance for the execution of al 
power ; for, that a bare appointment waslf 
ſufficient. And that certainly ſuch con- 
ſtruction ſhould be made as might be agree-i 
able to the nature of the caſe; ſhe could 
not make the diſpoſition after her death; 
and if ſhe did it in her life, why might ſhe 
not do it by an act executed, as well as by 
will ? It had been faid that a will was revo- 
cable; but, here, ſhe had added a clauſe d 
revocation which anſwered all the purpoſe d 
a will. That the word, © 7hen,” ſignified ff 
only, when this appointment was intendel 
to take effect in poſſeſſion ; and that fo it wa 
held in Beroafton's caſe, 3 Co. where it was ad- 
Judged, that the adverbs © when” and © then, 
in caſes of limitation of eſtates, do not mak 
any thing neceſſary to precede the ſettling 
of them, any more than, when oze lets land 
for life and after leſſee's death, © then” the 
remainder to 7.9s., in which cale the re 
mainder veſted preſently, 


And, as to this point, three judges of the 
Common Pleas were of opinion, that tht 
| power 
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power was well executed : which judgment 
was 41nanimoufly affirmed by the court of King's 
Bench on.a writ of error; Lord C. ]J. Parker 
delivermg 2f, as the opinion of the court, 
that this conveyance by /ea/e and releaſe was 
an © efefual,” though improper execution 
of the power. 


So where A., ſeiſed of lands in fee, deyiſed 
them to his wife for life, and ** after her de- 
© ceaſe,” ſhe to give them © to whom” ſhe 
would; he had ifſue two daughters, and 
then died. The wife granted the reyerſion 
to a ſtranger and committed waſte. The 
daughters brought an action of waſte ; 
and whether the aCtion was maintainable or 
not, depended upon the wife's right to 


grant the reverſion in her life-time. And 


though, from the words © after her death,” 


It might well have been intended that the 


teſtator meant to impower his wife to give 
the reverſion by will, yet it was adjudged, 


that ſhe might grant away the reverſion In 


ber life-time. 


| And though the ſtyle of direting the mode 

of executing a power be by words, which, 7 

their ordinary import, muſt be underſtood to 

mean a deed ; yet the execution will be good, 
although it be by will, 


Thus, 


Anony. 
3 Leon. 71 
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Kebbett y. 
Lee, 
Hob. 312, 


father ſhould, at any time during his life, be 


from thenceforth, the ſaid uſes ſhould 


for want of ſuch iſſue, to G. L. in tail, the 
remainder to his daughter in fee. The 
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Thus, where L. covenanted to ſtand ſeif- 
ed of the lands in queſtion, to the uſe of 
himſelf for life, and after his deceafe to the 
uſe of G. L his ſon and heir and the heirs 
of his body, remainder to his own right 
heirs: provided nevertheleſs that, if the 


minded, upon any occaſion, to make void 
or change the uſes, that then it ſhould be 
lawful for him, being in perfe&t health and 
memory, by writing under his hand and 
tea], and, by him, delivered in the preſence 
of three credible witneſſes, to declare that 
his will and pleafure was, that the faid 
uſes, or any of them, ſhould be alter- 
ed or made void; and that then, and 


be void, and the ſaid L.,.the father 
and all others ſhould ſtand fſeiſed to ſuch 
ifes as by ſuch writing ſhould be limited. 
1, the father afterwards made his laft 
will in writing, under his hand and ſeal, and 
thereby did deviſe the tenements to F. L. his 
younger ſon and the heirs of his body, and, 


will was ſealed and delivered in the preſence 
of four perſons, being credible witneſſes. 
The father died; F. L. the younger ſon, en- 
tered upon the premiſes, and made a leaſe, 
and 


. the leflee, 
. whether- an aCtual revocation, or, an act 


C59) 
and G. L. the elder ſon entered, and ejected 
And the ſole queſtion was, 


implying ſo much, might be made Ly will, 
by force, and within the raeaning, of this 
proviſo? It was admitted that all forms and 
circumſtances expre/sly preſcribed in tie 
inſtrument creating the power, were ob- 
ſerved ; for the will was. in writing, ſigned, 
ſealed, and delivered in the preſence of wit- 
neſſes ; but it was contended, that the words 
in the deed, creating the power, were, ac- 
cording to vulgar ſpeech, to be underſtood 
of a deed; and the rather ſo, becauſe, ge- 
nerally, in ſuch clauſes creating powers, 
execution, by laſt will, was eſpecially men- 
tioned, Beſides, it was ſaid, that the clauſe 
was, that © from henceforth,” that was (they 
ſaid) from the /ealing and delivering, © the old 
uſes ſhould be void,” which could not be in 
caſe 'of a will, that was ever revocable and 
took no effe&t until death. 


But it was anſwered by the court, and 
ſo reſolved, that, though revocations muſt 


obſerve the circumſtances 'that the owner 


impoſed upon himſelf, as had been ſaid, 
yet, zo more ſhould be impoſed upon him : 
and, therefore, a power of revocation was 
to be taken liberally, and the execution of it 


' favor ably, 
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favorably according to the nature of pro- 
perty, which was, that every man ſhould have 
full power over his own. As for the words, 
© then” and © henceforth” they were ſur- 
pluſage,- and of no force; for, the power of 
revocation was perfe& and compleat before 
it came to thoſe words, in theſe words 
<« that if it were his pleaſure to revoke, then 
he might, by his writing, &c. declare them 
void :” and then thoſe words, being need- 
leſs, ſhould not impeach a clauſe certain and 
perfef without them. And yer, being truly 
conſidered, there was no repugnancy 1n 
them ; for, the meaning was, that he ſhould 
have power to declare them void, according 
to his pleaſure ; that was, according to the 
nature of his declaration in law; which, in 
caſe of a will, was from his death, or, ac- 
cording as he ſhould expreſsly appoint the 
tine. And, therefore, if, in this caſe, L. 
the father had made a ſimple writing of de- 
| Claration, and not-in the manner of a deed, 
to any certain perſon, that his uſes ſhould 
be void, and had ſigned, ſealed, and deli- 
vered 1t in the prefence of three credible 
witneſſes, and had, - either in the body of 
the deed or verbally, declared, that it ſhould 
take effeft upon an hundred pounds paid, 
or at his death, and not before, this de- 
claration would have bcen good; and yet 

- would 
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| would not take effect from the making, but, 


from the time appointed, within theſe words 
&« they” and from © henceforth ; wherefore 
it followed, that, the former eſtates being 
revoked, the will was good for the whole, 
working as @ will, which maintained the 
judgment. 


So, in Hubbard's caſe, Hil. 17 Fac. one 
made a feoffment, with power of revocation 
by writing, ſealed, and delivered, in the 
preſence of three witneſſes, and that he 
might limit new uſes upon the revocation, 
and that the feoffees ſhould be ſeiſed to ſuch 
uſes: afterwards he deviſed theſe lands by his 
will, ſealed and publiſhed in the preſence 


of three witneſſes. This was held to be 
a good revocation. 


Again, where the queſtion was, as to the 
validity of an appointment under a power, 
given to a huſband and wife and the ſurvivor 
over a reverſionary intereſt after their death, 
to be executed by any wrizing under hand 
and ſeal in the preſence of two witneſ- 
ſes, and the wife, after the huſband's 
death, married again, and, during cover- 
ture, appointed by will under hand, &c. 
It was objected, that a writing, in form of a 


will, was a defective inflrument here; for, 


Hubbard's 
Caſe cited 
TATE Rep. 
218. 


Burnett v. 
Mann, 
1 Vez. I57. 


Vide Earl of 
Darling ton 
v. Earl Pul- 
teney, infra, 
et note dii- 
tinction. 


that. 


Roſcommon 
v. Fowkes, 
4 Brown, 


Parl. 523, 
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that it was not intended to be executed by 
will, but by ſome inſtrument to take effeR 
in the /ife-time of the party, becauſe, 70 be exe- 
cuted jointly : and then, when it was to be exe- 
cuted by the ſurvivor, it ought to be done by 
the ſame kind of inſtrument. Sed per Lord 


Chan. There were ſeveral caſes, where, when 


a power was reſerved to be executed as here, a 
will, purſuing the requilites of the power, had 
been held a writing within that power ; and, 


therefore, in ſome inſtances, where ſuch a 


power -to a feme covert over a perſonalty 
had been executed by her by will proved in the 
eccleſiaſtical court, he had ordered 1t to 
ſtand over, that 1t might be proved to have 
been executed according to the requilites in 
the power : nor could it be intended, in 
this caſe, that the inſtrument ſhould take 
effect in life of the parties, it being over the 
reverſtonary intereſt. _ Suppoele ſhe, by an in- 
ſtrument not in form of a will, had ap- 
pointed expre/s/y after her death; it would 
have been good. Ther it was no objection, 
that ſhe had done it by an inſtrument, which 
ſpoke that it was to take effefF after her death ; 


and the gif? appeared to be the /ubje# of 


the power, 


And ſo it was held in the caſe of 


_ the Counteſs of Roſcommon verſ, Fowkes. 


4. | There 


| {03 ): 

_ There Z., the wife of 7., having had a conſi- 
 Jcrablc eſtate in Eat Meath and Clare, and in 
W the city of Limerick, deſcend to her in fee 
by the death of her father, and being alſo 


being ſo ſeiſed, by indenture conveyed the 
ſame to truſtees; and F, covenanted therein, 
that he and his wife would, by a certain time 
limited therein, levy fines of the ſaid pre- 
miſes upon the following uſes ; namely, as 
to all the eſtates in the county of Clare and 
city of Limerick, (except as therein men- 
tioned) and alſo certain premiſes in the coun- 
ty of Meath, to the uſe of F. for life, with 
remainder to £E. in tri ſettlement ; and 
as to all the premiſes in the county of Meath, 


W and all eſtates compriſed in the ſaid fines, 
of which no uſe was before limited, to the 
uſe of truſtees, upon truſt, by ſale or mort- 
cage, to raiſe ſuch ſum of money as F. and 
E, or the ſurvivor of them, ſhould, by any 
writing under their hands and ſeals, or, un- 
"> Wh dcr the hand and ſeal of the ſurvivor of them, 
atteſted by two or more credible witneſſes, 
direft or appoint; and, after raiſing and 
payment of ſuch ſums, &c. to convey the 
reſidue of the premiſes unſold, and the equi- 
ty of redemption of. ſuch as ſhould be 
mortgaged, to 7", for life, and, after his de- 

ceale, 


intitled to an eſtate tail in other premiſes, 


(except the before-mentioned premiſes,) 
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ceaſe, to ſuch perſon or perſons, | and. for 
ſuch eſtate and eſtates, &c. as the ſaid F, 
ſhould, by any writing under her hand and 
. Jeal, &c. direct, limit, or appaint ; and, for 
want of ſuch direction, limitation, or ap- 
pointment, to convey the ſame to her and 
her heirs and aſſigns for eyer. 


And in this indenture was contained ail 


proviſo, in the words following : © Pro- 
vided always, and theſe eſe. were upon 
this condition, nevertheleſs, thar, if there 
ſhould be na iſſue by the ſaid F. on the body 
of the ſaid E. his wife begotten ; or, being 
ſuch, all of them ſhould die in the life-time 
of the ſaid E.; that then, and in ſuch caſe, 
it ſhould and might be lawful to and for the 
ſaid EZ. by any writing under her hand 
and fea], atteſted by two or more credible 
witneſſes, (notwithſtanding her coverture, 
and as if ſhe were ſole and unmarried) to re- 
yoke, alter, change, or make void,all or any 
the uſe or ules, eſtate and eſtates, truſts, limi- 
tations, declarations and agreements in thee 


preſents contained, except the eſtate for life 


limited to P. and, except ſuch eſtates as 
ſhould be ſold or mortgaged for raiſing mo- 
ney, as aforeſaid, and, ©© by the ſame,” or ©* an) 
other deed,” (notwithſtanding her coyerture, 
and as if ſhe were fole and unmarried) to 
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( 65) 
grant, limit, and appoint, the ſame premiſes, 
or any part or parcel thereof, to any perſon 
or perſons whatſoever, for ſuch uſe and v{es, 
| eſtate and eſtates, either in fee-ſimple, fee- 
tail, or, for life. or lives, or for any term 
or number of years, determinable upon any” 
life or lives, or any term or number of years 
certain, and charged and chargeable with 
ſuch annual ſum and ſums of money, and 
in ſuch manner and form, as the ſaid E, 
ſhould think fit, dire&, or appoint; any 
thing therein-before cofitained to the con- 
trary notwithſtanding; 
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W Fines were levied according to the cove- 
W nant before-mentioned, and then E. not 
having any children living, duely made her 
[aft will in writing (ot, writing in nature of a 
will) under her hand and ſeal, and in the 
preſence of three credible witneſſes, who at- 


bs teited the ſame in her preſence, dated the 
?! WW the 13th January, 1784, and, thereby, with- 
1 


out taking notice of the ſettlement of 1726, 
ſhe deviſed all her eſtates which de- 
ſcended to her, and in which ſhe or her huſ- 
band, in her right, or any other perſon in 
truſt for her, then had any eſtate, ſubject as 


therein mentioned, to her huſSand and his 
neirs, 


Soon 
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Soon after the making of this will, viz, 
in July, 17.35. E. died. 


And one queſtion, that aroſe on the caſe, 
was, whether EZ, had properly executed 
the power by her will ? Thoſe who argued 
that the power was 207 well executed, con- 
tended, that, according to the words and 
iatent of the power reſerved to E. by the 
deed of June, 1726, it ought to have been 
executed by deed, and not by will. That 
rwo powers were relerved to E. by the deed if 
of 1726, one to revoke the uſes of the 
eſtates in Clare, by deed; the other, to 
limit ſuch parts of the eſtates in Faj# Meath, 
as remained unſold, by any writing. Nov 
ſhe had made a will without reciting any 
power, and, thereby, gave all her eſtate to 
F. which might be a proper execution of the 
latter power, but not of the former. It was 
reaſonable therefore to ſuppoſe, that ſhe 
only intended to do what ſhe regularly had 
done: and, upon this ſuppoſition, ſhe had 
provided for her huſband in an ample man- 
ner for his life, and cyen given him ſome 
part of the eſtate in fee ; but had permitted 
the other part to deſcend to the heir at law 
of the family : and this ſeemed to be a rex 
fonable and equitable diſpoſition, 


On 
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On the other ſide it was contended, that, 
by the power which E,. reſerved to her- 
ſelf in the ſettiement of 1726, ſhe was ena- 
bled by auy writing under her hand and ſeal, 
W 2ttefted, &c. to revoke, and change, all the 
WT former uſes therein limited : and, by the ſame 
<< 207iting,” or © any other deed,” to appoint 
new uſes : and that her wall, {or the writing in 
nature of her will,) was a good execution of 
this power of revocation and appointment z 
it being @ wriing under her hand and ſeal, 
tteſted by three credible witneſſes ; and /ub- 
antially, as well as /iterally, aniwering the 
deicription, and compriſing all the requi- 
Wi litcs of the power. That, to confine the 
Wexccution of the power, as if defigned to be 


Nl by deed only, by reaſon of the latter words 
08 the proviſo, © by the ſame or any ther 
nc Wi 722d” and to infer from thence, that the 
ol ET expreſsly mentioned. in the former 
ſhe part of the power, and refered to, even in 
14d thts latter branch of it, mutt be on:y fuch 


a writing as was, 1n point of law, a deed, 
would be, to makea conſtraction of the power 
Greatly contrary to the former part, which 
enabled her to revoke the old uſes by any 
Writing; as well as to the latter part of it, 
winch enabled her to appoint new uſes by 
tne fame writing ; and would be, to defeat 
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Earl of Lei- 
ceiter's Caie, yied a fine of the 
1 Vent. 279. 
S. C. Ravm. 
239, et 2Lev. 


149, by the 
name of 
Wigion v. 
Garrett, et 
S. C. by 
fame Name, 
3 Keb. 266. 


499- 519. 
$39. 572- 


Vid. 4 Mod, 


205. 


only : and upon theſe principles the judge g 


( 68 ) 
and take away the operation of clear and 
plain words by implication and inference 


» 
K 
, be L 


preſent in the Houſe of Lords were clearl; i 
of opinion, that zhis writing was a goo 
execution of the power. | 


And, though ſuch. power reſerved to bf 
executed by a writing, be executed by /everd 2 
aſlurances; yet, if they have in their n+ 
tures ſuch a relation to each other, as, tha 
they can be conſidered as making togetbri 
one entire conveyance, this will be a good exc © 
cution of the power. 


Thus, where L., in the 21ſt of E/rz., lM 
lands in queſtion to thi 
uſe of P. and his heirs, for payment of hu 
debts; reſerving a power to himſelf to rf 
voke, by any writing indented, or by hi 
laſt will, ſubſcribed with his hand, and fea 
ed with his ſeal : ſometime after, namelj 
in the 26th of Z1iz., L. covenanted by wrt 
ing, (ſealed and {ubſcribed as aforeſaid,) !! 
levy a fine to other uſes; and, four yea! 
after the covenant, a fine was levied a 
cordingly ; the queſtion was, whether th 
ſhould be taken as a revocation, and ſo al 
execution of the power ? It was argued thi 
this ſhould not be a revocation ; for it T 

| 


- 
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ſaid that, in powers of revocation, there was 
to be conſidered the ſubſtance and the cir- 
cumſtance ; and that which revoked muſt be 
defective in neither. The deed aloze, in this 
caſe, could not revoke; for, though it had 
W the circumtances limited, namely, indenting, 
L writing, ſealing, ſubſcribing ; yet, it wanted 
ubRance ; for it did nothing in preſenti, but 
refered to a future aft, viz. the fine. That 
the fine alone could not revoke, hecauſe it 
was defective in the circumftances contained 
in the power; then, to conſider them both 
Wtogether, how could 1t be conceived that 
Wthe fine ſhould communicate /abtance to the 
deed, or the deed give circumſ/ances to the 
Wine? Thar, to this argument, it was objeCted, 
What the covenant and the fine made but one 
Wconveyance; it was anſwered, if fo, then 
the words of the power here were to revoke 
by deed, and not by deed and fine. Again, 
It was ſaid, that this conſtruction was re- 
pugnant to the words of the power, which 
were, © that it ſhould be lawful for him to 
revoke by his deed:” and yet it was agreed 
here, that the deed of itſelf was not ſufficient 
to revoke, but only in reſpef&t of another 
act done, which (as it muſt be obſerved) 
vas executed at another time. The books 
ſo al _ og 

ww agrecd, that a condition or power, Sc. might 
3 be annexed to an eſtate by a diſtin deed 
- Cai ©'3 from, 


re 
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from that which conveyed the eſtate ;.but not WM 

unleſs botþ were ſealed and delivered at the i 

| ſame time, and ſo were butas one deed : but in Wi 

| | | the preſent caſe, the deed was made in one i 

year, and the fine levied in another. Sup-Wi 

puſe a power had been created with ſuch 2 | 
circumſtances as were in this caſe, and then, 
at one time, a deed had been made, which WR 
contained ſome of them; and then anoth«M 

deed, comprehending the reſt at anoth«Mi 

time, would both thoſe make a revocation 

as one deed? Surely not. Suppoſe ti 

fine had been levied firſt, and then, after-i 

wards, ſuch deed had declared the uſes; 

ſurely the power had been extinguiſhed by 

the fine, though zhex the fine and deed might 

be taken as oz2 conveyance, as well as nM 

this caſe, Beſides, 1t was ſaid that the /-W 

ferent nature of theſe inſtruments was /«,M 

that they could not be taken as 0x2 intir : 

act within the power ; for the covenant wall 

the a&t of the party, and the fine, the al 

or jucgment of the court, But it had been 

objected, that this ought to have a favorable 

P conſtruction ; the aniwer to this was, ot / 

as to diſpenſe with that form. which the eit- 

cution of the power was limited to be attend- 

ed by. Sed per Hale, upon the cloſe and 

nice putting of the caſe, this-might ſeem t0 

be no revocation ; for, it was clear, that 

neither 
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SS ,-:/- the deed or fine by it/elf could 


revoke: but, que non valent fingula, junta 


proſunt. The caſe of Kibber v. Lee trod 


W clo: upon this caſe ; for here the uſes were 
to ceaſe then, and from thenceforth : where- 


as 'a will could have no effe& until death. 
The circumſtances therefore did frongly im- 


= port, that the meaning was, that it ſhould be 


done by deed : now there the will a/oze could 
be no revocation ; for clearly he might have 
made another will after, and therefore it 
required other matter to compleat it; name- 
ly, the death of thedevifor. Et per !otam cu- 
riam, the deed and fine taken together, were 
reioived to be a good execution of the power, 


Wd judgment was given accordingly. 


And, although the levying the fine pre- 


cnet the execution of the deed, declaring 


the uſes ; yet, It being found by verdict that 


W tic fine was levied to the vſes declared in 
Wie ſubſequent indenture, the power was 
ned, after great argument, to have becn 


Welt executed, 


/ 


Thus, where 4. made :a ſettlement with 


power of revocation, by deed indented, and 


ſigned by two or more witneſſes. A. levi- 
ed a fine, and, 7en days afterwards, by deed 
ndented Ggned by two witneſſes, declared 

F 4 the 


FPerring v, 
Brown, 
2 Show. 185, 
S. C.1Vent. 
268, 371. 
D.C. Skins 
ner, $3. 42; ? 
190, 


facts ſtated, and that the fine was levied with 


= 0 
the uſes of the fine new, and different from 


thoſe of the ſettlement. And on a ſpecial 
verdict in eje&tment, the jury found the 


an intention to make partition between 4, i 
and B. and to the uſes declared in the new in 
denture. And hereupon one queſtion was, Wi 
If this were a good revocation ? and upon £ 
that head it was argued for the plaintif, WA 
that, the execution was good ; that, the powe 

was as general as any whatſoever ; that, hal 
there been no fine in this caſe, the deed . 
executed according as the power of revoci-Wl 
tion required would have been ſufficient fo 
the plaintiff; that, this was a caſe of con-if 
ſtruction, and that every one might apprehend 
that A. intended this fine as an execution oi 
his power, and that it muſt be taken all ai 
one aſſurance, and the fine but as a part {i 
it; that, the deed was between the ſam: 


parties and of the ſame eſtate; and that, i! © 
was a common practice to acknowledge! 
fine, and afterwards at leiſure to execute thi | 
deed of uſes; that, the true intention of th 7 
parties was to make but one ſettlement, anl T 
the law would make a ſtrain to follow th ** 
intention, but never to deſtroy it ; that, WM 
ought to be reckoned but as one aſſuranceſl ” 
for 1t was no more; that, the law would nol x 


judge by parcels, but, after all the a&t vs 
JNLOL. C4 Mm oo 


C333 
4 done, would judge and make conſtruftion 
W of the whole ; that, in ſome caſes, the law 
would find out an intention to make a con- 
veyance good ; that, here 1t was found ex- 
preſsly, that the fine was levied with an inten- 
tion to make a partition, aud ſo to and for 
the uſes of the ſubſequent indenture, and that 
this was the meaning of the parties ; that, it 
was likewiſe found by the jury that there 
was no other uſe of the fine; that, an inden- 
ture ſubſequent to a fine would declare the 
uſes of it; that, if a man agreed to levy a 
fine, the uſes might be declared by word of 


mouth; the fine was the ſuperior a&t and 


drew the deed to it; the agreement was the 
thing material ; the intention governed all, 
And the Earl of Leicefter's caſe in Nixon v, 
= Garrett was cited, 


But, on the other ſide it was contended, 
that the fine and deed ſubſequent, could not 
be a reyocation according to the power. 
Firſt, to conſider the fine alone and what 
relation it had to the power of revocation. 
It did appear, that, at firſt, they were 
tenants 1n common in fee, and that the fine 

| was levied to make a partition; that, if this 
were not conſtrued a partition, then, all 
4.'s ſtatutes and recognizances would ſtil} 
bind a moiety of the other's eſtate. The com- 
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mon way was, to levy a fine to truſtees an E2 
to declare the uſes ſeverally, and it wa L /- 
doubted if they could do it otherwiſe. WM 
the common law they were not compellab| -# 
to make partition, and they were ſeiſed d : : 
ſeveral frecholds, and one would not pak 
to the other without livery, ſo that here wal 
a partition made. Then it was conſideret 2 
that here was no revocation; for by the fin 
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(were there no more in the caſe) this powell 
would be extinguiſhed. The fine being Fo 
levied and no deed being at the tineMi 
of levying the fine, ic produced two <- 


fects. Firſt, it was a forfeiture of hiMil 
eſtate for life, he being but barely tenant foi 
life, and an immediate right was given ti 
him in remainder. Secondly, it was ai 
extinguiſhment of the power ; for, by vir 
tue of the fine, the power of revocation wail 
gone, There was a fine levied and a time 
when. there was no deed, and how was tt 
then ? Suppoſe A. had had an eſtate greater 
than for his own life, had levied the fine and 
tnen UI before any deed made, the powet 
had been gone. If there had been no deed 
made there had been the ſame uſes as now, 
the fine being levied by A. to the uſe of 
tmſcif and his heirs : and yet, without ſuch 
deed, it would have 'been no revocation. 
Vhat, if it could enure, in this caſe, as 0! 
CON- 


28-3 


conveyance, It muſt be as relating and ſup- 
vi oſed to be made at the time of the fine; 
By =. how could the court terminate at what 
ble ime 2 deed ſhould relate. If at fix months, 


it might be ſeven years after. And if it were 
Wo, yet, according to them, 1t ſhould relate 


wilWco make but one common conveyance. And, 
rc as to the intention of the parties, that was 
fin Wr.othing ; for an intention was not to be 


Es purſued by illegal means, Here was a time 
ein when there was no power left. But there 
. 115 not one word or ſyllable that it was the 
\ ef Winicnt of the parties to revoke the uſes, but 
1s c7:y to have a fee, and the fine wrought that 
: (or Ws much without the deed as with it. lt was 
Wrrie, that the jury had found that the fine was 
W'cvicd to the uſes in the indenture, which 
3 made neither one way or the other ; if it. 
Wd iny influence it would be on the iide of 
Winc defendants : viz. to prove, that at thc 
Wtime of the fine, theſe uſes were raiſed; anc, 
Wt the intention governed all, the jury had 
tound the ſame; and ſo, by their finding, 
owel the fre was a perfef? conveyance at that time. 
I ihen a fine to ſuch ules was no revocation ; 
N0W, Wand the jury had not found that the partics, 
at the time of levying the fine, did inten] to 
make /uch an indenture ; but only, that the 
line was to ſuch uſes. All that was ſubſe- 
S 0! WF quent was but a recital of their thoughts. 
There 


Supra. 


Supra. 


| recited a fine levied to the uſe of A. and hi 


. the uſes of the fine; and the fine, thought 


_ otherwite in the principal caſe, Tf this deed 
would work by way of revocation, it was all, 
- of 


4 _ Co 
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WS 


(76-4 
There could be no pretence but on Scroop i 
caſe, becauſe this deed did not raile thei 
uſes, they were raiſed before, the deed wal 
only to declare them. It was merely the 
putting into writing on parchment the uſe 
which the fine raiſed by way of memoran-Will 
dum. If a man once levied a' fine, he coulogihl 
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not limit any new uſes, but what were raiſe 
by the fine. The deed itſelf did not rail WM 


or pretend to raiſe any new uſes, but onl 


heirs. Suppoſe there had been only a pard 
declaration, would that have done it? the 
conveyance was fully ended before this ded 
came; the uſe muſt ariſe hen; it could nd 
ariſe by this deed, which could not ſpeil 
before it was made. In Nixon and Garret: 
caſe, the deed was precedent and purſuant 
to all the powers of revocation, and raiſet 


conveyed the land, yet 1t did not raiſe the 
uſes, the deed did that. In the preſent cak 
It was quite contrary : by the fine there was! 
perfect conveyance, and the eſtate of the 
conuſor deſtroyed, and the intereſt, of the 
remainder man to enter, veſted before the 
deed came; there, at the time of the deed, 
was a power extant in being; but it wa 


(FF: 3 
one whether the remainder man had entered 


Wor the forfeiture or not, for this relation 


would have diveſted his right. 


= After many ſolemn arguments, it was held 
Wby C. ]J. Herbert, Holloway and IWWright, 


Dower, and that the deed came too late; 
Wcontrary to the opinion of Juſtice Withens. 
WBut in error brought on this judgment, it 
Wwas reverſed by the opinion of ſix Judges 
Wacainſt two. And it was reſolved, that the 
Wine, and deed though ſubſequent, was but as 
dne conveyance, and therefore were a good 
execution of the power ; viz. a good revo- 
Wcation of the former uſes and a good decla- 
ration of the new uſes. 
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But the counſel, on behalf of the plain- 
tiff in the foregoing caſe, admitted, that, if 
the fine had been general it might have been 
an extinguiſhment; and this opinion ſeems 
warranted by the obſervation of Lord Tale, 
in Nixon v. Garret, who ſaid, that if the 
ine, in that caſe, had been levied jr/7, and 
then, the deed, to lead the uſes, made af7er- 
wards, the power would have been extin- 
eutſhed by the fine, And 7zhez no revoca- 
on of that which had no being could have 
deen by the deed. But it does not appear 


4 1 


one 


a that the fine was an extinguiſhment of the. 


Vide Skinner 
187. 
1 Will, 169. 
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in the reporters of the foregoing caſe, thai 
this diſtin&tion was taken in the Houſe of i 
Lords, although the fats of the caſe war. 
ranted it, according to the finding of the 
jury. SO quere, 


And upon the ſame principle that govern. 
ed in the cafes of Nixon v. Garrett, and 
Herring v. Brown, L.ord Hale ſaid, in th 
former of thoſe caſes, that if a deed of re 
vocation were made, by virtue of a-power, i 
m1lar to that then in queſtion, and if the pary 
who executed the power had declared thi 
it ſhould not take place until 100 7. paid 
although, in that caſe, it would be execute 
by ſeveral acts, and of ſeveral natures, yt 


when the condition were performed it woul 
be {ufficient, 


Bur, if the /peefic nature of the inſtri- 
ment by which rhe power is to be executed, 
be expre/sly mentioned in that which create 
it, 1t cannot be carried into effect by an) 
other mode of conveyance. As where H/7{1:ail 
Earl of Bath, (being then tenant for life 
poſſeſſion of certain hereditaments in fes, 
and alfo inticled to the ultimate remaindel 
of certain other hereditaments, in fee, ex: 
peftant on ſeveral particular eftares,) and 
FH iliiam Puituey, commonly called Lord 


Pulinc) 


(579-3 


Pultney, the only fon of the ſaid Farl of 
2, (being then of age, and tenant. 
Win tail in remainder of the ſame premiſes 
Wi. mmediately expectant on the deceale of his 
W father,) by indenture of bargain and ſale, 
Wbcaring date the 2d Fan. 1753, conveyed 
Wl the ſaid premiſes to Thomas Newton, to 
Wrnnake him tenant to the precipe for the 
Wopurpoſe of ſuffering two recoveries thereof ; 
Wrhe uſes of which it was declared ſhould 
We, (after limiting the ſame to the Earl of 
WZ/- for life, and ſubject to a jointure of 
1500 /. a year to Lady Bath,) to the uſe of 
uch perſon or perſons, and for ſuch eſtate 
and eſtates, and in'ſuch manner, and upon 
luch truſts, and ſubject to ſuch proviſces, 


ents, and purpoſes, as the ſaid I/illicm 
'arl of Bath, and William Lord Viſcount 
Putney, by any of their © deed” or © geeds,” 

(either with or without power of rCVOCation) 
0 be by both of them ſealed and delivered 
in the preſence of two or more credible 
itncſfes, ſhould, from time to time, jointly 


ale of the death of either of them, the ſaid 
Villiem Farl of Bath, and William Lord 


F* 


22 


tiem, by any © deed” or deeds,” to be exc- 
uted as aforeſaid, ſhould, from time to 
2 


powers, and agreements, and for ſuch in- 


prant, direC&t, limit or appoint. And, in - 


count Pultney, then, as the ſurvivor of 


time, 
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time, alone grant, dire&, limit, of appoint, 
and, in default of ſuch appointment, to the 


uſes they before ſtood limited to, 
/ 


In Hilary term 1753, the two common 
recoveries were duly ſuffered. . On, the 12k 
of February 1763, Lord Pultney, died, with. 
out having executed, or, joined with hi 
father in the execution of, any deed of ap- 
pointment of any of the ſaid hereditamentz 
and without iſſue, On the 23d of My 
1763, the Earl of Bath made his will ; and 
thereby, gave a piece of ground, with the 
ereftions thereon, which was part of tht 
eſtate comprized in the indenture of the 2d 
_ of Jan. 1752, and the recovery ſuffered un 
Middl:ſex in purſuance thereof, to his faid 
| brother in tri ſettlement. And, the quel- 
tion was, whether this piece of ground 
paſſed by the will of 7/://iam Earl of Ball 
_ deceaſed ? | 


The deciſion of this queſtion turned upol 
this point; namely, whether this will of tit 
Earl of Bath, was a good appointment unde 
| the power contained in the indenture of 24 
of January 1752; or, in other words, whe 
ther it was for this purpoſe a deed ? 


And, in ſupport of the execution of the 
power, it was contended, that this was 
pow 


on | p 

power reſerved by the donor to himſelf, 
and that ſuch powers had always been taken 
Wlarocly; for though, before the recovery 
WW. ſuffered, the Earl of Bath was not ab- 
W/lutc owner of the inheritance, yer, after 
Whe recovery, he became fo, and Lord Pult- 
Wc) was in the ſame ſituation. That the 
Woueſtion then would be, whether it was the 
p-accntion of Lord Bath, to diſpoſe of this 
nn; Mproperty ? and that it was his intention, was 


Vin anifeſt, If ſo, the only queſtion was, 
and WW becher che inſtrument that he had made. 
-chefWiſe of was proper for the 'purpoſe ? thar, 


hough every will was certainly not a deed, 
ret, if a will had all the eſſentials of a deed, 
.d ins this will had, it ſhould be taken to 
de a deed. Spelman in his Gloſſary, title 
 Faftum” and title © Teftamentum,” defined 
hem both by the common technical name 
ff © Carta.” That a ſtrong circumſtance 
0 ſhew that the Earl of Bath meant this 
ould be taken as a deed, was, that the 
vill was ſealed, which was no part of the 
ngredient of a will, but was of the very 
ſence of a deed. Therefore, that the ſub= 
antlal part of what the inſtrument giving 
ie power enjoined had been complied with; 
hich was all that was neceſſary. 
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unleſs the form was fri#ly purſued. There 


terms of the power ; and the court certifiec 


$-.08-- 


But the opinion of the court, as deli. 
vered by Lord Mansfeld, was, that thelf 
power was not daely executed by the will of 
the Earl of Bath; for, his lordſhip ſaid, that 
there were, in this caſe, no words to lay 
hold of, upon the conſtruftion of which 
the execution of the power could be ſup- 
ported. For, the firft requifite which the 
power impoſed was not poſſible to be per: 


| formed by will ; which was, that 1t ſhould 


be by joint deed of Lord Bath and his fon, 
Now there could not be a joint will. | 


_ was true the ſurvivor had the ſame*power;i 


but Zhen it was © emphatically” reſerved t0 


be executed by © deed.” Now the wor 


deed, in the underſtanding of law, had! 
technical ſignification, to which a will wa 
in no reſpect applicable. If any words hal 
been thrown in, ſuch as writing, inſtrument 
or other erm of a general comprehenfin 
meaning, it might have been fair to hart 
taken advantage of it in favor of the intel 
tion. But, here, were no fuch general words; 
and the intention, of the perſon who createl 
the power, could not properly be fulfill 


fore, in this caſe, he did not ſee a poſſibil 
of ſaying, that a will was a deed within th 


accordingly, 
Whel 
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When a power is given to appoint uſes of Longford v. 
Wind, or of perſonal eſtate generally, or ANIL. 540. 
Wby i//, or, by deed expreſsly, without et vid. Wag- 
W7e/criing the manner in which either of -«>o ee 
hem is to be executed ; the inſtrument is 2 Will. 258. 
ntended 7x /aw to be ſuch an one, as, in the 

Witmoſt ſtriftneſs of law, is proper for the - 
Wiſpoſition of /bat, which is the /ubje# matter 

Wpon which the power is to operate, Con- 

Wequently, if the ſubje&t of the power be 

and, and it be yo be executed by wii}, the 

ll muſt purſue the form required by the 

tatute of frauds, 


Ip- 
the 
er- 
wuld 


ſon. 

k 
ver; 
d t0 
word 
12d 
| wi 
s hat 
men 
enſivt 
» have 
1ntel- 


But, if the ſubje& of the power be per- 
mal property, it may be executed by a 
ſtament in the ordinary form, 


Thus, where D, by will, had given ſeveral | DaE's: 


ares in the Sun Fire Office to F. his Snot... 
ughter, and, after her deceaſe, to ſuch apo 


ſons as ſhe by her will ſhould direct ; and 


vor. 1 Iſo deviſed real and perſonal eſtate in 
reated . » " | . : | 
| Maice, 1n moleties, the one molety to #. 
= life, and, after her deceaſe, to ſuch per- 
ere- 


n as ſhe by will ſhould direct ; the other 
viety to R. in like manner, F.- by her 
Il, reciting that of her father, diſpoſed 
the Sun Fire ſhares, and alſo of the real 


late ; but the will was not duly executed 
Whel G 2 to 


Rbilf 
hin tht 
ertifiec 


Jones v. 


Clough. 
2 Vez. 365, 


- to paſs real eſtate, there being two witneſſes 


ment ſhould be ſuch, as would diſpoſe of the 


tion of the: power, : 


_ the charge or affetis the eftate, it is not ne: 


( $4 ) 


only to it, It was objetted, that, where the 
power was to be executed by will, it muſt 
be ſuch an oze as would paſs the property 
that was the ſubjeE thereof; and that, there. 
fore, as land as well as perfonalty was the 
ſubje&t on which this power was to attach, 
the teſtator, meaning to give a power over 
both, mult have intended that the inſtru- 


real eſtate as well as the perſonal. Sed pr 


curiam, the will, being ſufficient to paſs the 
perſonal eſtate, was, ſo far, a good execy- 


But, where x0 intereſt paſſes from the dont 
of a power, attaching upon lands, direCtet 
to be executed by wil, but he'is a mere 1: 
ſtrument, to apportion thereby that, whici 
another inſtrument has created and given ; it 
ſuch caſe, as he is not the perſon who mats 


ceſlary that ſuch will, by him made, ſhould 
be.conformable to the ſtatute of frauds, 


| b, 
| Thus, where, on the marriage of C, a 
eſtate was ſettled to the uſe of himſelf fo 
life, with remainders over in the commol 
form. Articles were entered into, when ] 
the eldeſt ſon, and T, the younger ſon, of 
| Cam 


©. 5 Mn BY 

came of age, reciting the ſettlement, and 
that, whereas there was 7hereby no proviſion 
or portion of maintenance for younger child- 
ren, though ſeveral were then living; to 
the intent therefore that 30s /. olght be 
W raiſed, C. the father, F. and T. had taken it 
W into confederation, and agreed that 3oo /. 
WW ſhould be raiſed in and upon all or part 
Wof the eſtates, from and immediately after 
Wrhe death of C. and ro be paid to ſuch 
ounger children in ſuch manner and form, as 
WW: ſhould, by his laſt will duly executed, direct 
W:nd appoint; and, in order to have the ſame 
ffeftually done and aſſured, the wo ſons 
lid covenant, grant, promiſe, and agree 
ointly and feverally, for themſelves, their 
eirs, &c, that, after the father's death, any 
art might be granted, mortgaged, or dif- 
doſed of, for raifirig the 300 /. to be paid as 


dont 
-ectel 
re 1l- 
which 


n ; hc laſt will and teſtament of C. ſhould diref? 
EY Wa appoint, and to no other ule. 
oft nt ED 
ſhow The father, by will, atteſted only by ro 


11s. Witneſſes, particularly diſtributed this 300 7. 


 C, 0 7., dying without ifſue, but having firſt 
ſelf iiffered a recovery of part, T7. became 
OMMIWnant in tail of the reſt; and ben inſiſted, 
when Ft the proviſion, made for himſelf and the 


lt of the children, could not take effect, 
G 3 | as 


f 
| 
| 
| 
| 
| 
| 
| 
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'nities in the ſtatute were required only u 


(06:3 
as there was not a proper execution of thei 
power; the will not being ſuch as would 
pals lands according to the flatute of fraud Xe 
all the requifites of which he contended 
were required by theſe articles ; for, the adi 
dition of the word, <* 4uely,” was tantamounWil 
to cc legally.” þ 


Sed per curiam, the queſtion was, whe 
ther this was ſuch a caſe as fell within tix 
reaſon of the ſtatute of frauds? The ſolen- 


deviſes of lands, but it went no further 
Conſider whether the father, by the artich 
or will, parted with any thing in his pow 
to give. By the ſettlement he was bare tt 
nant for life; and by the articles he hut 
granted nothing, they being to take effet 
after his death. The agreement indeed wi 
recited to be between the father and tw 
ſons, and refered to the ad of the father b 
will duely executed : but, in the next clault 
which was to charge the eſtate, the two foib 
only covenanted and granted to the truſiet 
that this 30/7. ſhould bea tharge ; and it ws 
upon Zheir eſtate; and the intervention 0 
the father was only to apportion the ſums 
It was not his will, that a&ually made th 
charge, he was only refered to as a prop! 
perſon 7o appoint the ſums, The word, 4u#) 

NOTE e i 


C-v7--1 

was in the agreement, as recited, but not 
in the covenant of the two ſons. Burt it was 
not neceſſary to lay any great ſtreſs on that ; 
becauſe, ſuppoſing it had been the caſe of 
the owner of the eſtate reſerving to him- 
ſelf a power by will, without adding dzely 
or legally, he admitted that, in ſuch caſe, his 
a&t muſt be ſuch, as anſwered the utmoſt 
idea of the word 2uely, though, a will had 
been only mentioned. But certainly there 
might be caſes, where the words *©* duely 
executed” might not require the fſolem- 
nity of the ſtatute of frauds ; for, if no lands 
were given 'by the perſon making the will, 
that will would be 4uely executed, though 
there were not thoſe witneſſes the ſtatute 
required ; becauſe. thoſe words mult refer to 
he nature of the a, and to the nature of 
bat which was to paſs by it. Here, two per- 


ly In 
thet, 
tick 
bow 
re tt 
» hal 
effel 
d ws 


3 tions, who had power to charge the eſtate, 
her red done it by articles, but refered to the 
claup< of a third, merely, for the purpoſe of ap- 
vo {ons ortzoning ; and though the third. happened 
ruſteiÞ* be a father, it would be the ſame as if 


1 it wali* had been a mere ſtranger: if, therefore, 
tion 0” ſhould charge his eſtate with a ſum, to 
- ſun divided as a mere ranger ſhould think 
ade tha oper by will, the neceſſity of its being a. 
| prope ll conformable to the ſtatute did not occur. 
4, due) "4: And 


Wa 


-C-83 


And -when a proviſion for younger child. 
ren was thus attempted to be defeated by 
one who was a younger child, he would 
lay hold of any circumſtance whatever, on 
which any weight could be laid : and, fup- 
poling the father, having no landed eſtate, 
executed a will, whereby his intent was 
ſufficiently declared in what manner thiz 
ſhould be divided, it would be good, though 
there were not ſuch circumſtances as would 
have been required, when an zntere/# was to 
have paſſed from him. Upon the whole, 
therefore, the court was of opinion, that this 
will, though executed in preſence of two 
witneſſes only, conſidering it as a will, where 
by the father paſſed nothing by way of inter 
from himſelf to them, but merely afted # 
| a collateral perſon, was ſufficient to warrant 
q the court in ſaying, that it was a prope! 
1 execution of this power. 
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| Vii. Bok y, But, if the inſtrument for executing 1 
L I, _ power relating to perſonal. property be 
| S C. infa, Preſsly required to be atteſted by two wit- 
nefſes; a will, not /o executed, will be in 
| valid, although that form be not in /au 
1 requiſite to a teſtament of perſonal eſtate; 
| for the initrument, in ſuch caſe, muſt com: 

ply with the requiſitions impoſed - by tie 

donor of the power, | | 

Upon 


6 -39--3 


' Upon this principle 1t was held thar, 
when a power was reſerved to be executed 
by deed or will in writing, a nuncupative 
will, though made previous to the tatute of 


Dn 
p- frauds and when a man might diſpoſe of 
te, a truſs by parol, was not a good execution 


We of a power. 


Thus, where ., ſcifed of lands in fee, by 
ſettlement limited a term for one hundred 
years to truſtees, in truſt for ſuch uſes, in- 
tents, and purpoſes, as he, by deed or will 


this RY in 40777ing, ſhould declare, direct, limit, or 
two i appoint; and, for want of ſuch 7/7 or deed, 
bere- WY to attend the inheritance. 2. being a baſ- 
terel WY fard, died without heir, having ff made 


a nuncupative will, and, thereby, deviſed 
as follows ; namely, I give * #17, al,” to 
j.8, F. S. took out adminiftration with 
the will annexed; and the queſtion was, 
whether the power was well executed, or 


ing 4M whether the term ſhould eſcheat with the 
be ex inheritance? It was contended in ſupport 
 wit-Bf of the will, that it was made long before the 
be 10-W ſtatute of frauds and perjuries, and zben a 
; Jan man might have diſpo/ed of a truſt by parol ; 
ſtate; and that the words all, all,” in this nuncu- 
com pative will, would certainly carry the term; 
5y the and, therefore, it was inſiſted, that it was 


well appointed to the adminiftrator with 


Up0! | the 


Thruxton v. 
Att. Gen. 
1 Vern. 340. 
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Dey v. 


Thwaites, 
cited 3 Che 
Ca. 69, re- 
ported 

2 Vern. 30, 
but this Point 
was not made 
there. Vid. 
S.C--20f. et 
Note Obſer- 
vations there, 


C003 
the will annexed. Sed, per curiam, though L 
generally ſpeaking, a man, before the ſtaturWi 
of frauds, might diſpoſe of a truſt by par; 2 
and the words, © all, all,” would be ſuf. 
cient to paſs a leaſe for years, yet, in thi 
caſe, the term being expre/sly ſettled by * 
deed upon theſe truſts, namely, for ſuch uſe 77 
intents, and purpoſes, as he, by deed £ 
his laſt will # writing, ſhould appoint, and 
in default of ſuch appointment, 7hen to at 
tend the inheritance; this reſtrained and 
tied up his hands from making any part 
diſpoſition: and the court took his intent 
by the words, © all, all,”” to be all that ke 
could Ow of by parel. 


And, upon the ſame principle, it is heli 
that, if the creator of a power direct it tt 
be executed by a writing teſtified by 7m 
witneſſes only, an inſtrument /o executed, 
though purporting to be a will, will be valid 
in law, to carry that, which is the ſubyed 


of the power, although it be land, 


And if a power be executed by will, ſuch 
will cannot be made uſe of, either - at lav 


or in equity, until it hath been proved 1 


regular form as ſuch, - 


'Thuy 


TC | 

b (-..92-:} 
oh _ Thus, where a feme covert, having a _— pg 

i MET 6%; : & bs 
tur: power to appoint perſonal eſtate by will exe- mM 
11; cuted in the preſence of two witneſſes, had 


uf. 7; a teftamentary paper not /o teſtified, 
chil by which ſhe diſpoſed of a part of the pro- 
bi perty ſubject to the power. Lord Chan- 
8 c<llor Hardwicke objetted, that this was 
d 0 þ no will, becauſe it had not been prov- 
and cd in the eccleſiaſtical court: which was 
0 a-Y attempted to be anſwered, by urging that it 
an was only a 207iting of a feme covert executing 
pol 8 a power, and not fri#ly a will, the huſband 
\tentF.n0t conſenting to it ; ſo that it could not. 
at WT be a will, neither could it be proved 1n the 
Whcccleſiaſtical court; but was only a power 
which would take its operation from the ori- 
hel ginal deed by which it was created. But, 
his lordſhip was of opinon, that, though, in 


- It to ; 
the notion of law, a wife could not make a 
y 10 | 
will, yet, when a feme covert had a ſeparate 
-uted, ; , . PS 
. {Wpover over her eſtate and might diſpoſe of 1t 
valons: -- ... Ws 
ed by will, whatever ſort of writing ſhe leſt, 
ad | ge 
12)" WMWit ought firſt to be propounded as a will in 
the ſpiritual court. | 
: : 8 : . X 9 ; ; | £ . H t h £ 
, ful And an inflrument, made in execution of ha 4 R608 
Jy la 2 power, retains all its eſſential properties 2 Freem. 61, 
red in S.C.zEq.Ca. 


and qualities; and 1s, in law, conſidered as gy" 
liable to all collateral circumſtances, in like et per Lord 
manner as it would haye been, if made with FRAIOW 


2 Vez. 77. 
T hu), | any 1 Vez. 139» 


( 92 ) 
any other view. It follows, therefore, tha 
a will, in execution of ſuch power, (ſuppoſe Wi 
it to be of lands) would be alterable, or re-" 
vocable, according to the ſtatute of fraud, 


by cancellation, &c.; or, according to lay, 
by any of thoſe methods which would 


Vide Cotter 
v. Layer, in. Effet the ſame, in caſe of a frif or prope 


fra. deviſe. 


So, if the appointee, under a power exe- 
cuted by will, die before the appointer, all in- 
tereſt which he would have taken under 
ſuch will, had he ſurvived, will lapſe ; for, 
although the intereſt of the appointee ariſes 
out of the power to make a will, and the 
general notion of law, as to a power, is, that 
any one, taking under the directions of 1 
will made in the execution of a power, takes 
under the power in the ſame manner as if 
his name were inſerted therein ; yet they 
muſt take according to the nature of the 
power and inſtrument taken together; 
therefore, if a power be executed by will, 
it muſt be conſtrued to all intents like a 
will; of the eſſence of which ſpecies of con- 
veyance it is, to be ambulatory, revocable, 
and incomplete, unti] the death of the ma- 

 Kkerof it; nor can any one, dying in the] 
; teſtator's life, take under it. Therefore, a 
perſon appointing by will, from the nature 


of 


C93. 1 


S of the inſtrument he uſes (which every one 

S :; ſuppoſed to know) does the ſame, as if he 

ty particularly expreſſed, that the appointment : 
ſhould only take effect in caſe the appointee 
ſurvived. | 


Thus, where, on the marriage of 4, Okev.Heatt, 
with B., 10,000 ]. was, . by articles dated * © 135: 
1718, veſted in truſtees, to be laid out in the | 
W purchaſe of lands to be ſettled on the 
W huſband and wife for their lives, then for the - 


\der WY ifuc, if any : if none, a term of 500 years 
for, "> created, that, if the wife died in the 
riſes WY Life of the huſband, the truſtees ſhould raiſe 


and levy 40007. for ſuch perſon or per- 
ſons as ſhould be next of kin, (and for none 
other whatſoever,) as ſhe, by any deed'or 


of 1 

es Yi, or writing under hand and ſeal, purport- 
asf Ing to be, or 1n nature of, a laſt will, ſhould, 
uri finding coverrar, dire, limit, o 
F che £00 © be paid within twelve months 


after due, in ſuch manner as ſhe by the ſaid 
deed, &c, ſhould, &c.; and for default 
of appointment, &c. but if the money were 
not laid out in lands, zhen, after payment 
and deduCtion of the 40co 7. to ſuch as ſhe 


cable, f | . . | 

FS. ould appoint as aforeſaid, the reſidue and 

ol lurplus ſhould be paid to the huſband. 

ore, 4 TS 

ature il There 
_- 4 
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There being no iſſue living, the wife, i 
1743, made @ will, and, reciting her power, 
ſhe directed, limited, and appointed the 
40007. ro be paid to her nephew G. far 
| his own uſe and benefit; G. died in the life- 
_ time of the appointer ; then ſhe died, her 
huſband ſurviving : a bill was brought by 
the next of kin claiming under the articles, 
by the ſtatute of diſtribution, in default of 
appointment, by reaſon of the death of the 
appointee in her life; and a croſs bill wa 
brought by the father of the appointee, at 
repreſenting him, to have the benefit of the 
appointment. 


It was contended, on the part of the fa- 
ther, that the teſtatrix had executed her 
power, although that execution, during her 
life, was revocable ariſing from tize nature 
of a will, by which ſpecies of conveyance 
it was appointed with that intent, The 
queſtion therefore was, whether the contin- 
gency, ſo far as it depended on her nomi- 
nation, being executed and put an end'to 
by her, the appointee had ſuch an intereſt 
as was tranſmiſſable to the repreſentative! 
The general objeCtion thereto was from 1ts 
| bejng a teſtamentary-diſpoſition, and, like 
every other bequeſt, ſubjett to lapſe ; which, 
it was admitted, would have been the caſe, 


oi 


A 8-3 


if merely teſtamentary. But it was ſaid 
W chat this was not properly a legacy ; the ſet- 
Wrlement having entirely diſpoſed of it to ſuch 
Wof her kin as ſhe ſhould appoint, leaving 
er only a naked power and no property ; ſo 
that ſhe could not give it to any other but 
o thoſe to whom ſhe was confined to give it: 
Wnd, that the power operated, as if the execu- 
Wo: thereof had been in the 011iginal inſtru- 
Wet ; and, if fo, notwithſtanding his dy:ng 

n her life, 1t would go to his repreſentative. 


Nat 
ui The reaſon why a will paſſed no right till 
che Etc teſtator's death was, from the notion the 


aw had of its paſſing part of the teſtator's 
roperty ; but, that was when the perſon 


(4. ook only by the will. 
her | 
her MY But, it was held per Lord Hardwicke, 
ure WF-bane that this inſtrument was void by the 
a ephew's death 1n the life of the teſtatrix ; 
The MI" though it aroſe under a power, it was a 
i eſtamentary diſpoſition, and this was a teſ- 
omi- Mpentary caſe. This was a power over 
"4 to {-" 22 property, and part of the ancient 
creſt {ominion which ſhe had over this money. 
ive? (bs had executed her power by will, and 
m its {M-11<d it ſo throughout. The whole frame 
like {W'* teftamentary, and there were plain de-_ 
hich, arations to that purpoſe. And, wherever 


hr tre was ſuch a power to a married woman, 
"= mn | | which 
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which ſhe executed by will, it was ſubjet 
to all the: qualities of a will; which mani- 
 feſtly differed it from the uſes of any other 
writing or deed, which would be complete, 
and not revocable, iz which caſes it muſt 


veſt. 
Duke of So where Charles, Earl of Sunderland, in 
Mariporough 1720, made his will, whereby, among other 
. hord Go- | Hes 
dolphin, | bequeſts, he gave $4,000]. to his wife, and 


2 Vez.6t. alſo other legacies; and the reſt and ref: 
due of his perſonal eſtate to his eldeſt ſon, 
« except ſuch other legacies as he ſhoull 
indorſe on the back thereof, in nature of 4 
codicil in his own hand-writing.” He, af: 
terwards, by a codicil indorfed on his wil, 
without a date, direCted the legacy, given 
by his will to his wife, ſhould be to her own 
| uſe and benefit for and during the term of 
| her natural life oz/y; and, after her deceaſe, to 
be divided and diſtributed to and among! 
ſuch of his children, and in ſuch manner ail 
proportion, as ſhe, by any deed, or will, « 
inſtrument in writing in nature of a will 
ſhould direEt and appoint ; and for no oth 
purpoſe . whatſoever. He died in 172) 


leaving his -counteſs and ſeven children. 
She afterwards married a ſecond huſband, 


but, by (crtlement made upon that mar: 
| T1age 


(97 -) 

Wriace, reſerved to herſelf power to make a 
: will concerning the intereſt and improve- 
Wrnent of that ſum. | 


In 1736, her huſband then living, ſhe 
ade a will, and, after reciting that ſhe had 
Wreviouſly appointed two ſums, part of the 
W:0,000/. to two of her children, ſhe ſaid 
Whis was her laſt will and teſtament, and 
hat, in purſuance of the power and au- 
Whority given by the will of -her huſband, 
which, with the codicil, ſhe recited,) and 
f all other powers, ſhe thereby gave, di- 
efted, and appointed the remaining prin- 
ipal ſum to be paid, to the ſeveral children 
df Lord Sunderland after-mentioned, in the 
everal proportions, therein particularly ſpe- 
hed, 


Two of the children died in her life- 
ime, after her making this will, and then 
ae counteſs died. A diſpute aroſe between 
ie repreſentative of the executor of the 
Lal of Sunderland, (who claimed the lega- 
ies of the deceaſed children as undiſpoſed 
ind unappointed, being lapſed,) and the re- 


Vent of which depended upon the queſtion, 


reſentatives of the deceaſed legatees ; the 


iecher any intereſt veſted by this inftru- 


ent 1n the legatees during their lives, and, 
| H conle- 


C UPras 


Burnet V.. 
Hulgrove, 
1-Eq--Ca 


Abr. 2906. 2. 


caſe I allude to 1s that of Burnet v. Helgroth 


( 98 ) 
conſequently, would be tranſmiſſable to 
their repreſentatives, or, whether their legs. 
cies under the appointment, it being h 
will, or inſtrument in nature of @ will, wer Wi 
not, by their death, in the life of the api 
pointer, lapſed, as undiſpoſed and unay- 
pointed. And Lord Hardwicke was clearh 
of opinion, that nothing was veſted zhereby u 
the legatees during their lives, and, conſe. 


ſequently, nothing was tranſmiſſable to the 
reprejentatives, 


> 450 02 oo EBINET 


Sr + - 4 Pee hs _— 5 &g "LA D_ 
ep to as ES ee CR <7 


There is a caſe, however, which, in point 
of time, preceded both the laſt-mentioned 
deciſions, and was ſtated by the count, 
who, in the preceding caſe, ſupported the 
claim of the repreſentatives of the deceaſe 
legatces, as in point to their argument ; but, 
which was conteſted on the other fide; and 
held by the court, tc be a caſe reſting upon 1t 
own particular circumſtances, and an es 
ception to the general doctrine eſtabliſhel 
by the caſes of Okes and Heath, and of tit 
Duke of Marizorough and Godolphin, Tik 


looſely reported in 1 £9. Ca. Abr., 296. % 
There A. deviſed an eſtate to his wife fot 
life, remainder to 4. his niece and bf 
heirs; upon condition, and to the Ut 
tent, that ſhe paid 400/7, to ſuch perſon # 

- bys 


(99 ) 
Wc wife, by her will in writing, or any other 
Writing, ſhould dire& and appoint, and af- 


Wuſband, and then made a will in writing, 
Wd, thereby, reciting the power given her 
y her former huſband's will, appointed the 
001, to be paid to her ſecond huſband, his 
W:ccutors, or adminiſtrators ; and that, when 


WW: ſhould pay 1007. out of it to B., 507. 
d C., and 0/7. to D., and made hes huſ- 
and her executor ; and then went on and 
id, that ſhe had publiſhed this her laſt will 
d teſtament in the preſence of three wit- 
fles; and the huſband ſubſcribed, that 
did approve of this will, The hnſband 
ied before her, and made ber executrix of 
$ will, and refiduary legatee, Then B. 
d C. died both inteſtate, and afterwards 
e wife died ; and the defendants took out 
Iminiſtration to her with the will annex- 
I, and alſo adminiſtration to B, and C, 
he queſtion was, whether this appoint- 


Joint 
onel 
n{el 
d tht 
eaſel 
: but, 
: and 
on 1t 
n OF 
5liſhel 
of tht 

The 


Igro: dying before the appointer, this ſhould 
2 96. 4 11 the: nature of a legacy, and fo the ap- 
wife i0Wintment void, the teſtatrix ſurviving 
nd be 2ominee ? And it was held by Lord Har- 
the -W'!, Keeper, that if ithad been a thing mere- 
-rfon Wtitanentary, it would plainly have been 

bi H 2 a lapſed 


W--©27ds died. The wife married a ſecond 


e ſhould have fully received the 4ool., 


ent being made by will, and the appoin- 


2 Vezey $0, 
S'1, 


Supra 93. 


executing the power was not limited int 


life-time, and made her executrix ; ſo ti 


( 1060 ) 


a lapſed legacy ; but that, in this caſe, the 
400 /. was not in its owx nature teſtamen. Wl 
tary, but they took as nominees, and it wii 
but the execution of a truſt, and his lordſhi 4 
decreed the money to be paid, 


Lord Hardwicke, in obſerving upon thi 
cale, which was preſſed hard upon him i 
the preceding caſe of the Duke of Mai 
borough and Godelphin, and which it wh 
certainly incumbent upon him either to «i 
ny to be law, or to explain, obſerved, tha 
if well conſideted, it was no author 
againſt the opinion he then gave, or th 
which he had given in Okes v. Heath ; 
in the caſe of Burnet v. olgrove, the perl 


ſpe& of the objefts. It was a general pow 


to ſuch as /be ſhould appoint, She appoitt 
ed to her ſecond huſband, who died in 


it was really. come back to herſelf, and bd 
repreſentative claimed it under the executil 
of the power. That was a caſe to tempt! 
court of juſtice .to go as far'as poſſible ll 
make it good ;; becauſe it was come back 
the perſon who Cave It; and was the ſam 
thing as if oiven to her own benefit. It 
nc doubt in her power to appoint her ext 
tors originally if ſhe had pleaſed, becavl 


Ul 
f 


E208; 


Wc might appoint any perſon whatever: 
Wd, therefore, the- court might conſider the 
; xecutors or adminiſtrators in this caſe, fo 
2 \< not to make them take by repreſentation, 
Ws by deſcription of the perſon to take, and 
crc was ſomething in the caſe which fa- 
by yored that, It was imperfeCtly reported in 
WP quity Caſes abridged. Executors mighr 
--::/y be made uſe of, either in a deed or 
ill, as difin# and ſeparate perſons from 
heir teſtator, which was the. caſe of a ſpe- 
Wal occupant. 2 Roll. Abr. 61, where the 
W-:ccutor ſhould be ſpecial occupant ; which. 
Wewed that executors might take by haz 
W-1me as diſtin perſons, and not in repreſen- 
W 2/107 of the teſtator. The court could not 
Dc [ure on what ground Lord Harcourt went 
n that caſe, yet there was room ſor that 
onftruftion on the words; and: always 
were to be taken, in ſuch a caſe, to ſupport 
he appointment, as it was to be conſidered 
s if originelly given for her benefit. But, 
vhether that were ſo or not, it was a fingl? 
authority, and was a cauſe heard by conſenr, 
vaich certainly weakened its authority, as 
t generally proved it not to have been 10 
ully conſidered ; and commonly there was 
| difpoſition of the parties to oive way 
0d what the court thought equitabl- : 


| 7 8: 201 NOz 
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nor was there that oppoſition as- 1n other 
caſes, 


There appears ſome little obſcurity in 
this part of Lord Herdwicke's obſervations; 
the caſe alluded to by him ſeems to be Wl: 
2 Roll. Abr. 151. G. 2. where. it 1s ſaid 
that, if a man leaſe land to another and 
his executors for the life of F. S. , and «Mi 
qui vie © die ;” the executor ſhall be a ſpeci 
occupant, he taking, there, not by repreſet 
tation and in right of the teſtator, but 1n hy 
own right as a perſon deſcribed in the leaſt 
In alluſion to which caſe his lordſhip argue 
that the terms, executors and adminiſtrator, 
in the caſe of Burnet v. Holgrove, were nd 
uſed by the wife in the original will as word 
of limitation, (if I may be permitted the 
expreſhon,) to point out the quantum of it 
zereft in the thing, which the ſecond huſband 
was to have; but as a deſcription of the, iget 
tical perſons, by their office as diftint} ap 
pointees, who were to take, - zot in repreſer- 
{lion of the huſband, but in /ieu of tit 
huſband ; namely, the one in failure of tt 
other. The argument is very ingen!ou» 
and ſeems not to be controvertible, as fie 
certain'y might have nominated Z. to rake; 


and, af he died before it veſted, that then þ, 


 ſhouid take, 
Ani 
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power directed to be executed by will, all 
incidents and contingencies affefting a wall, 


attach upon it ; ſo alſo, if it be to be done by 


7, that deed will likewiſe operate preciſely 
Sn like manner when made in execution of a 
wr, as when uſed for any other purpoſe. 


=_ Thus, where lands were conveyed to truſ- 
Wrecs, for ſuch uſes as E. ſhould diredt, 11- 
Wrnnic, and appoint; be, voluntarily, by writ- 
*# ing under her hand and ſeal, limited the uſes 
Wo Ht, and (ſhe being a feme covert) the 


Wands; afterwards ſhe deſtroyed this deed, 
Wo limited the uſes to C. and .; there was 
Wo power of reyocation reſerved in the fir{t 


WE cd. The queſtion was, whether ſhe was. 
1-'o bound by the firſt limitation, that It was 
oor in her power to alter it? And the chan- 


-1-c<!lor ſaid that, though this was a caſe of 
0-21, yer there was no difficulty in 1t ; for, 
"crc the power was once. executed by deed, 


Eicre being no power reſerved thereby to 
revoke or alter it, a ſubſequent limitation 
Dy another deed would be void ; for, the 
r/; deed and the loft will always take place. 
bf a Dower were reſerved to limit a truſt by 
ed or will, if it were once limited by deed, 
{ Could never afterwards be altered : but 


H 4 a will 


And as, in caſe of the execution of a. 


ed was kept tm hers, or her huſband's 


Hatcher v: 


Curtis et al. 


2 Freem. G1. 


Hele v. Bond, 
Pre. Ch. 474. 


et vid. Al- 
Janſon v. 
Clitherow, 
1 Vez. 24. 
1 Ventris 
198. 


( 104 ) 
a will being of its own nature revocabl: 
and alterable, it might be revoked or alter. 
ed as the , party pleaſed ; for, truſts were 
governed by the rules of law, though 


the execution of them were only compel- 
lable in that court, 


In the preceding caſe it was ſuggeſted by 
the court, that, if the power reſerved were, 
<« to limit by deed, from time to time ;” then 


it might be limited and revoked 7utiz; 
quotes. | j 
a 

But, this point hath ſince received a con- 

trary determination. Thus, where A. mad: 
a ſettlement, wherein was a power that li Wil y 
might, from time to time, by deed or wit fa 
ing under his hand and ſeal, revoke ti: Wi ,, 
uſes thereof, and by the ſame, or any ot Wi 1, 
| deed, limit and declare new uſes: 4., viM .,, 
purſuance of this power, revoked the oll i , 


uſes, and by the ſame deed limited nes 
uſes, without annexing any _ of rev0- 
cation to theſe new uſes. ., afterwards 
thinking he had, by virtue of the firſt {ct 
ſetlement, a power of revocation foies qi 
ties, by anather deed revoked the laft uſes, 
and, again declared other. uſes of the ſam 
lands ; and, whether he had ſuch power Wis 
the. queſtion ? 


(408) 


It was agreed that he might, in the deed of 
revocation, have annexed a power of revoking 

-he uſes thereby declared, and that he might, 

afterwards have executed that power accord- 

ingly; but 1t was reſolved that, in this caſe, + 
there being no ſuch new poroer of revocation 

aunexed to the new uſes, his power of revoca- 

tion was executed, and at an end ; and by cone 

ſequence, that the revocation afterwards was 

without any warrant, and ſo the uſes limited 

upon the firſt revocation mult itand ; and it 

was decreed accordingly, which decree was 

afirmed in the Houle of Peers, 


However, this rule admits of an exception, 
where the perſon, that is the obje# in whoſe 
favor the power 1s created, takes under 1t 27 
reſpe? of a particular chara#er ; and by col- 
ateral events, /oſes that charader ; for he 
ceaſes thereby to have @ capacity of taking 
arr It, | 


Thus, whereD. the father on his marriage, Chadwick ws 
ſettled divers manors and lands to the uſe of 2 Os p 

umſelf for life ; and her as to part thereof, to. cans 
1s wife for her jointure, remainder to truſtees 

n truſt, that if there ſhould be both ſons and 

daughters of the marriage, then the truſtees 

vere, within ſix months after his deceaſe, to 

fnter on all the premiſes not ſettled in join- 

ture, 


5 


| ture, and by the profits to raiſe 4000 /. fer 
younger childrens portions, 1n ſuch proportions 
as D. ſhould appoint ; and, in default of ap. 
pointment, to be equally divided amongſt 
them, remainder to firſt and other ſons in 
tail, 


There being ſeveral of the younger 


children of full age, D. in 1686, by deed 


appointed the 4000 /. in ſeveral proportions 
amongſt his younger children, and parti 
cularly the ſum of 2600/7. to T. bis ſe 
cond ſon, who was of full age and under 1 
treaty of marriage at that time. After this 
theeldeſt ſon, the brother of T., died without 
1fTue, and T. by virtue of the ſettlement, a 
firſt ſon, became intitled to the whole eſtate; 
and thereupon, D. the father, made a new oj: 
pointment of the 2600]. amongſt his ofthe 
younger children ; particularly 1600 /. part 
thereof to his daughter, who was plaintiff in 
this ſuit, and who, with her huſband, filed 2 
bill againſt T. and the heir of the ſurviving 
truſtee, to have the 1600 /. raiſed. And the 
ſingle queſtion was, whether the firt or le 
appointment ſhould take place? 

For T. it was inſiſted, that D, by the firſ 


appointment, had well executed his power 
by deed, without power of revocation, and 
at a proper time for the doing it; his 


younger children being 8g grown Up, of full 
age 
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ace, in want to be advanced and put inte 
the world ; aud T. particularly at tha? tims 
under a treaty of marriage, capable of 
taking, and, by the appointment, having 
an intereſt a7ually veſted in him, which, al- 
though an intereſt in a ſum payable 7 fu- 
turo, and not to be raiſed until after the 
death of D., yet was ſuch an intereſt as 
might be mortgaged, ſold, or diipoſed of, 
by him for_the ſupport of his family ; and 
which had been mm tratn, his ſubſiltence for 
ſeveral years, there having been about the 
ſpace of fix years between the making the 
firſt appointment and the death of the eldcr | 
brother; that an intereſt once veſted was 
not eaſily to be diveſted ; and that there was 
nothing in the ſettlement, which imported 
that, after an appointment made, it ſhould 


/ diveſt, if a younger ſon happened to become 
t the eldeſt and heir before the money became 
n WT payable; thar it was ſufficient he was 
2 a younger ſon gat the time of the ap- 
2 pointment made, when the father tought 
ie  ** to execute his power, who was the proper 
if Wl judge as well of the time, as of the manner 
and proportions ; and, he having made an 
i Wl *bſolute appointment, without reſerving any | 
;er Wl Power of revocation, whereby an intereſt 
nd WM 'flted, it was not to be diveſted without an 


preſs conditien or proviſe for that purpole. 
T hat 


(--408-} 
That as T. was a younger brother for near 
ſeven years after the appointment made, it. 
mjght have happened that he might have 
been ſo for thirty or forty years, and might 
have ſpent his fortune ; and it would have 
| been hard to make him, as hetr, refund what 
he had ſpent whilſt a younger /on, and whilſt 
he had 70 benefit of the eſtate: and there- 


fore, that the firſt appointment ought to 
ſtand, 


| The Lord Keeper Cowper admitted, | that 
the defendant, az the t1me of the appointment, 
was a perſon capable to take, and was a young- 

er child within the power of appointing ; but 
was of opinion, that this was a defeaſable ap- 
 pointment ; not from any power of revoking, 0", 
upon the words of the appointment, but fron 
the capacity of the perſon. He was a perſon 
capable to take at the time of the appoint- 
ment, made, but that was /ub> modo, and upon 
_ a tacit and implied condition that he ſhould 
not afterwards become the eldeſt ſon and beir, 
to that he had, as it were, only a defeazable 
capacity in him. And his lordthip decreed 
in fayor of the daughter, 


And it was ſaid by Lord Comper i in the pre: 


ceding-caſe, that, although the appointment 
had 


( 109 ) 


III Px 


| had been made in conſideration of marriage, 
it would have been the ſame h:ng. 


Though Lord Cowper ſeems to have taken 
a, great latitude in the cafe of Chadwick v. 
Doleman, yet, on conſideration, his lordſhip's 
will be found to have been a very reaſonable 
conſtruction, made to anſwer the intent of 
| the parties, and to avoid inconveniences 
and abſurdities ; and, agreeable to the general 
grounds of the court, in conſtruing the words 
younger children, in which caſe a great lati- 
tude is taken to anſwer the intent. Lord 
Cowper went plainly upon this ground : he 
found it eſtabliſhed, by the precedents and 
authorities of the court, that the words 
younger children had received a prodigious 
latitude of conſtruRtion to anſwer the occa- 
fions of families and the intent of the par- 
tes; an eldeſt daughter having oft been 
conſtrued to: be a younger child ; that was 
catrying the words very 'much out of the 
natural into a foreign and remote ſenſe, to 
anſwer the intent : and, he alſo found it de- 
termined, that an oxly daughter, though 
not younger in compariſon with another, 
ſhould be canfidered as a younger child, when 
a previſion was made for younger children, and 
there was no other proviſion for a daughrer 
but the eſtate limited ro go over; and that 
there. 
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| there had been 'caſes' where a younger ſor; 

becoming an eldeſt, had, under certain cir- 

cumftances, been conſidered as an eldeſt to 

exclude him from the benefit of the portion; 

and that the rule laid down by Lord Harcourt 

m Beal v. Beal had been, that younger chil- 

. &ren ſhould be conſidered ſuch, as did ni 
take the eſtate, and were not the head. and 
repreſentative of the family. Lord Cowper, 
then, having found theſe points determined, 
from thence 1ntered a tacit condition, that 
the capacity of being a younger. ſon ſhould 
continue, . until the time of payment came; 
and, upon that ground, made the determi- 
' nation preceding, though the father had ac- 
ttally executed the power: for, taking 1t 
_ abſtratedly merely as an execution of a power, 
the deciſion couid not poſſibly be maintained 
upon the general rules; the rule of law being, 
that if a porver, given to be executed by deed, 
be once executed in the life of the party 
and 10 power of revocation reſerved, i cat: 
Hele v. Pond. not be revoked and executed anew. But 16! 
Sup. 294 8 foundetion Lord Cowper went upon was, that 
the continuing of the capacity to. the time of 

the proviſion taking effef# in point of pay: 

ment, was a facit or implied condition going 

"along with the appointment, And his lord- 

ſhip's determination was, afcerwards, ap" 

proved by Lord Talbot in the caſe of 7erm 

v. Fello%s, 


: 
, 
; 
: 
| 
| 
; 
| 


ATE, 


vy. Fellows, and by Lord Hardwicke in the 
= -:c of Lord Teynham v. Webb, where his 

W lordſhip carried the ſame principle to a di- 
reftion under a power © for proviſion of 
younger children, in default of appointment ;” 
his lordſhip holding that there could be 79 
difference between the one and the other, the 
cjefs being the ſame, 


Secondly, as to the form of the inſtru- 
ment by which the power 1s executed, 


And, under this head, it 1s obſervable 
that it is not neceſſary, that, where a power 
to appoint 1s reſerved, the deed creating the 
$ower ſhould be recited, or refered to, in 
the inſtrument by which it is executed, if 
the a done be of ſuch a nature, as that it 
can have #0 operation, unleſs by virtue of the 
wer ; for, in ſuch caſe, the law will refer 
bo that, and, thereby, give validity to the 
nftrument. Fins 


ls point came into diſcuſſion is Clere's caſe; 
ere H, ſeized of three acres of land, each 
equal value, held in capite, made a feoff- 
ent in fee of two of them to the uſe of his 
fe for her life, for her jointure ; and after- 
ids made a feoffinent by deed of the third 


acre, 


The firſt caſe I have met with in which. 


Rep. Temp, 
Talbot 93. 
2 Vez. 198 


Clere's caſe, 
6.£0c17; 

S. C. Cro, 
Eliz. 877. 
Cro, Ja. 31. 
Moore 567. 
S. L. Roi- 
common v. 


Fowke ſupra. 


- 02-- 


Scrope's caie, 
i0Co.143.b. 


4 Roll. 


Abr. 263%. 
S, 1., Snape 
v, 1 urton. 
Sir W, Jones - 
392. 

S, C, cited 

:t Wall. 194. 
kira. 


part thereof as owner of the land ; zherefor 


CE: 22 


acre, to the uſe of ſuch perſoh or perſon 
and of ſuch eſtate and eſtates as he ſhould 
I;mit and appoint by his laſt will in writ. 
ing ; afterwards he, by his laſt will in writ: 
ing, deviſed the faid third acre to one ii 
fee under whom the plaintiff claimed. And 
whether this devile was good for all the faid 
third acre, or not, or for two parts of it 
or void for the whole was the queſtion? 
And it was held, that when H, had con- 
veyed two parts to the uſe of his wife by 
act executed, he could not, as owner of th 
land, deviſe any part of the reſidue by his 
will, ſo that he had no power to deviſe any 


the deviſe ought of neceſſity to enure as 4 
limitation of an uſe ; or,-otherwiſe, the devil 
would be utterly void, and judgment ws 
given accordingly, which was affirmed 0 
writ of error. 


And the law is the ſame, if the power be 
to revoke a former limitation and to makt 
a new ſettlement; a latter a&, that cai- 
not ſtand with the former uſes, is col- 
ſtrued a revocation though the deed creat 
ing the power be not " raclind or refered 
to: and therefore, according to the expres 
words and vulgar ſenſe, ir old be no revo- 
cation thereof. Thus, where S. ſeiſed in fet 
of the manors of K. and A, and havils 


;{ſue 
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iffue 4. by W. his wife, by indenture dated 
26th June 23 Eliz. for the preferment of 
WW //. his wife and 4. his daughter, cove- 
W nanted with ſeveral to ſtand ſeiſed of the 
ſaid manors- to the uſe of the ſaid S. 77”, 
and A. for their lives, and, afterwards, to 
the ſaid A. and the heirs of her body, with 
other remainders over; with -a proviſo that, 
if the ſaid S. , during his life, and after the 
debts paid mentioned ih a ſchedule an- 
nexed to the indenture, ſhould be diſpoſed 
either to determine, diſannul, change, alter, 
enlarge, diminiſh, or make void the uſes 
Yor eſtates, or any of them, of rhe premiſes, 
or any part thereof; that zhen it ſhould be 
lawful to and for the ſaid S. at all times, at 
his pleaſure, by his writing indented under 
his hand and ſeal ſubſcribed in the preſence 
of three witneſſes, to determine, diſannul, 
&, And alſo by the ſame writing, at his 
vill and pleaſure, or by any other writing 
vnatſoever, ſigned and ſubſcribed as above, 
bo limit, declare, and appoint the uſes of the 
ine tothe perſons abovementioned, or to any 
ther perſons, &c. //, died, and S. married 
L.;and, by indenture lt. Novemb. 33 Eliz. 
ubſcribed in the preſence of three witneſſes, 
" conſideration of a jointure to be made to 
ie ſaid F., covenanted with .C. and D. to 
and ſeifſed of the ſaid manor of H. to-the 
I uſe 


uſe of the ſaid 5. and E, for their lives; and 


an rebus ipfis, vel faftis”” And when 


Gilmore v. 


Harris, 
-$-LEV«. 2136 
S.. C: Carth. 
292.» 
Skin. 324» 


Firſt, To declare his purpoſe and determin 
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aſterwards, to the uſe of the right heir 
of the ſaid 8. &c, and other conveyance 
of the fee ſimple were afterwards made, 
And it was reſolved by two Chief Juſtice 
and the Chief Baron, that, although, in 
this cafe, there was not any expreſs ſignifica 
tion of his purpoſe, or determination to de 
termine, diſannul, &c. yet, foraſmuch #s 
by the ſaid indenture of 33 Z#1iz, he cove 
nanted to ſtand ſeiſed to the uſe-of himſl 
and the ſaid E. theu his wife, and afterward 
of his right heirs, it enured to two intents: 


tion to determine, diſannul, &c. and, there), 
ipſo fafothe former uſes ceaſed. And ſecondy, 
The covenant, in the ſame indenture, enured 
to raiſe a new uſe to the ſaid S. and F, hi 
wife and to the heirs of the ſaid 8, ©* quia 
refert an quis intentionem ſuam declaret vert 


limited mew and other uſcs, he thereby 6s 
nified his purpoſe to determine and alter it 
uſes before limited. 


So the execution of a power will be g00G 
although the power itſelf be imperſedi 
recited. Thus, where ZE. M., ſeifed in| 
by leaſe and releaſe, 27th, 28th Fey. TO 


conveyed the tenements in queſtion t0 ; 


£383 


uſe of himſelf for life, the :remainder to 


truſtees to preſerve contingent remainders, 


remainder to his firſt and other ſons and the 
heirs-male of- their bodies ' ſucceſſively, the 
remainder to 8. M. and the heirs-male of 
his body, the remainder to the heirs-male 
of the body of Sir S, M. father of E. M., 
remainder to the right heirs of Z. M.; with 
power for E. M., by deed enſealed, &c., 
torevoke the uſes limited to $8, M. and the 
heirs-male of his body, and to limit new 
uſes : afterwards E, M., 2d March in the 
ſame year, by deed reciting the deed of the 
28th, February, and that he had thereby power 
to revoke all the uſes limited to &. M. and 
his heirs-male (omitting the words © of bis 
body” ) revoked all the uſes limited to 8. M7. 
and his heirs-male (omitting the words 
* of his body,” &c. again) and appointed 
the ſaid eſtate in the ſaid deed named to be 
to the ſaid S$, M. and his heirs-males : pro- 
vided that the ſaid $. M. paid to the wife 
of E. M. qgool., and 6007. to his own 
executors, within ſix months after his death. 
£, M. died without iſſue, leaving ., 
wite of the defendant, his daughter and heir. 
9s. M. Gied without iſſue, leaving: F. 0. 
lefor of the plaintiff, his brother and heir. 
And the queſtion was, whether the deed of 
tie 2d March was a good revocation of that 

] 2 of 
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N. B. This 
point hap- 
pened not to 
be material, 
as the event 
of this caſe 
would have 
been the 
ſame, whe- 
ther the re- 
vocation had 
been good or 
not, 


argued, and agreed by the court unaxtimonyh, 
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of the 27th, and 28th February ? And it way 


that it was a good revocation notwithhand- 
ing the omiſſion of the words ** of his body j" 
for, that the recital of the deed was right 
in the date, and in the names of the par- 
ties, and then the words, heirs-male, ought 
to be intended ſuch heirs-male, as Were 0t- 

preſſed in the deed; namely, heirs-male 0 
the body. 


And, althouzh the uſes be limited, in the 
deed creating them, to be revoked by ex- 
preſs words, in totidem verbis; yet any at it- 
reconcileable with thoſe uſes will operate, 
in law, as a revocation, Therefore whetc 
D., ſeiſed in fee of the lands in queſtion, 
by indenture dated 25th, 26th Septembrr 
7 Car. 2. conveyed the ſame to truſtees and 
their heirs to certain uſes therein mention- 
ed; in which indenture it was covenanted, 
agreed, and declared to be the intent and 
meaning thereof, that, if the ſaid D. ſhould, 
at any time thereafter, by any writing ſub- 
ſcribed and ſealed by him in the preſence 
of two or more credible witneſſes, ** in & 
preſs words,” fignify and declare his inten 
tion to revoke or make void thoſe preſents 
or the eftate or uſe therein, or thereby | 


mited to, &c.; that then, and from thence 
fe? 
2 


( 17 ) 


forth, touching ſuch of the ſaid lands and 
premiſes whereof ſuch declaration ſhould be 
ſo made, the uſe and eſtate by thoſe pre- 
ſents limited and granted ſhould ceaſe, de- 
termine, 'and be utterly void, any thing, &c. 
D. , afterwards, viz. gth April 20 Car. 2., 
made his will in writing, ſigned and ſealed 
in the preſence of two credible witneſſes, 
by which he gave and deviſed the lands, con- 
tained in the indenture of the 26th Septem- 
ber 7 Car. 2., to different perſons, and for 
different eſtates than thoſe limited therein. 
And the queſtion was, whether zhe deviſe 
was a revocation of the uſes in the inden- 
ture? And it was contended that the will 
was no revocation of the uſes, becauſe the 
words © by expreſs words” excluded all 
implied revocations ; for, that every revo- 
cation muſt purſue the power, But, it was 
argued on the other ſide, that the interpre- 
tation of powers of revocation had been al- 
ways favorable, becauſe eſtates of inheri- 
tance depended thereupon. That here the 
will was a revocation, becauſe when 79 
ats could not confi}, the latter was a revo- 
cation of the former. In ſome things a do- 
nor or feoffor ſhould bind a power to cir- 
. cumſtances, as for a deed to be executed be- 
fore three witneſſes, Ec. : but, when there 
Was only. a general expreſſion, the latter 27 


T3 - __ ſhould 


Moulton v. . 
| Hutchinſon, 
1 'Atk.. 559. 
059. 5. Ce 

2 Eq. Ca. 
Abr. Note a, 
Et vid. ex 
parte Caiwall 
: Atk. $59, 
S.-C. int; 
IZh os 


ſhould ſatisfy thoſe general] words; and 


Judgment was afterwards given, that 


C2283 


the power of revocation was well exe. 
cuted. 


But, although a man may execute a power 
of appointment, or revocation, without par- 
ticularly reciting 'or refering to the deed 
creating the power, yet the /frument by 
which the power 1s exccured muſt have re- 
ference, on the foce of it, to, or ment:on, the 
eſtate on which 1t 1s to operate : and he 


want of ſuch reference cannot be ſupplied 


by parol. Thus, where C. deviſe] the in- 
come and produce of 1000 /. South-/ 2 ftock 


to F. for life, and gave him a power to diſ- 


poſe of 400 7. thereof to a charity. F. made 
his will, and, thereby, gave ſeveral legacies, 


and then deviſed the re and refidue of his 


perſonal eſtate amongſt his neareſt rela- 
tions: the queſtion was, whether this .00/, 
paſſed by that deviſe of the re/idue, and whe: 
ther that was a good executionof the power? Pu 
rol evidence was offered to prove, that it Was 


the intent of F, that the 4co 7. ſhould be dil. 


poſed of by his will, but it was not allowed bf 
the Maſter of the Rolls ; and his Honor held, 
that 7þis was not an execution of the powe!, 
but that the 4007. muſt go over according 
to the will of the firſt teſtator. tr 
< | 


-_ -” Cm \ 


V« 
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It is ſufficient, however, that the eſtate, 
ſubje&ted to the power, be refered to in terms 
which iaciude it with the other property of 
the teſtator, although it be not particu- 
larized. | 


Thus, where one, by his marriage-ſettle. 
ment, had a power to charge an eſtate with 
2000 /. after the death of his wife, and a _ 

.... Probert v. 
term of years was raiſed or that purpoſe ; My.n and 
the huſhand made a willin theſe words, Frr/, Cliiford, 

« 1 charge all my real eftate ” and it was * MR EN? 
held by Lord Hardwicke, that, if a man had 

a p3-er to charge an eſtate, 1t was not ne- 

celiary in the execution of it, that he ſhould 

refer to the deed out of which the power 8 | 
aroſe ;- for, in a court of equity, it was BM 
enough that his intent appeared ; and if, in | 
the execution, he ſufficiently deſcribed the 
. eſtates he had a power to charge, the eſtate {wi 
would be certainly bound, e/pecial'y where the 2 
perſon charging was a purchaſer of the power. 
And hislordſhip held that the POuct was well 
executed. 


But, if an eſtate be conveyed and a pow- 
er created, and the effe&t of the con- 
veyance be to reveſt the eſtate, ſubjeF:d to 
the power, in the perſon who is to execute 
I 4 | | the 


6 Cs. 17, b. 
et vid. iup. 
Litt, fol. 109, 
A: 

Et vide King 
v. Meling, 

1 Vent. 225, 
as to this 

_ Porat, 


( 220 -) 


the power, ſo that he become /eiſed thers. 
| of, till declaration and limitation thereof he 


made according to the power ; and he execute 
a conveyance mentioning the eſtate, and 
creating an intereſt therein that .may take 
effect, either out of the Jegal eſtate that re- 
ſulted, or, by virtue of the power indifferent. 


ty; in ſuch caſe, if the deed, creating the 


power, be not recited or refered to, the inftru- 
ment will operate upon his intereſt and nt 


upon his power. And, accordingly, it was 
_ determined in Sir Edward Clere s Cale ; Firſt 


That, if a man, ſeifed of lands in fee, made 


a feoffment to the uſe of ſuch perſon and 
perſons, and of ſuch eftate and eſtates, as he 


ſhould appoint by his will, by operation of 
law, the uſe did velt in the feoffor, and he was. 
ſcifed of a qualified fee ; that was to ſay, till 
declaration and limitation were made according 
10 bis power. Secondly, That if, in ſuch caſe, 
the feoffor, by his will, limited eſtates &« ac- 

cording to hits power reſerved to him on the fe 


ment,” there the eſtate ſhauld take fe ty 
force of the feoffment, and the . uſe was d: 
refed by the wil ; fo that, in ſuch caſe, the 
will was but declaratory : but if, in ful 
caſe, tne feoffor, by his will in writing, de- 
viſed the land itſelf, as owner of the Jand, 
without any reference to his authority, there t 


©. | as | 


C..:304-) 
Y ou paſs by the will; for, the teſtator had 
an eftate deviſeable in him, and power alſo 
to limit an uſe, and he had an ele&tion to 
purſue which of them he choſe ; and when 
W he deviſed the land i/elf without any re- 
W ference to his authority or power, he de- 
Ss clared his intent, to deviſe an eftate by his 
will, as owner of the land; and of to limit 
an uſe, according to his authority, 


Again, where C. ſurrendered a copy- 
hold eſtate, lying in the manor of 1/00d- 
| ford in Eſſex, to B. and another to the 
uſe of the wife of C. for life, and, after his 
death, to pay the rents and profits to all her 
children equally, and zher in truſt to ſuch 
uſe or uſes as C. ſhould, by deed or will ap- 
point, and, for want of ſuch appointment, 


The wife died, and then C. made his will 
duely executed, in which there was the fol- 
bowing clauſe: © as to all the reſt, reſidue 
and remainder of my effe&s, real and per- 
onal, of what nature, kind, or quality ſoe- 


che 'F'*', 1 give to my ſon G, C. in full bar and 
ich 'Wſ*tisfaftion of what he may claim by virtue ' 
de- "i" the cuſtom of London, or otherwiſe. The 


making 


then to his fon F. C. 'and his heirs. 


tlator died ſoon afterwards. F. C. had be- 
ome abankrupt, and was dead, at the time of 


Ex parte. 
Caſwal,. 

þ | Atk. Rep. 
3$9« 
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making the will,” and” his affignees had Got 
poſſeſſion of the eſtate, which was the ſub. 
zeCt of the power. A petition was therefore 
prefered to the Chancellor by G. C., pray- 
ing, that the aſſignee of F.C. might take 1 
proper conveyance of theſe lands at Woe. 
ford from the commiſſioners, and might, 
thereupon, duely ſurrender them to the pe- 
titioner and his heirs, ' or, as he ſhould ap- 
point, The event of this petition depended 
| upon the queſtion, whether C. had, by bi 
will, made a proptr appointment to the pe- 
titioner purſuant to the power ? 


And, upon this part of the caſe, the Lord 
Chancellor obſerved, thar, what a court in 
a judicial way might do was another matte), 
bur, 1n this ſummary way, as he was at pre 
ſent adviied, he was of opinion 1t was nota 
good execution of the power, The mate 
ri thing was, the limitation over of the c0- 
pyhold in the ſurrender; what was te ef: 
fe&t of that? why there was an eſtate ac 
tually veſted in 7. C. and nothing hnt 
appointment executed could diveſt it out 0 
him; and this would have been the col 
ftruction if it had been a legal eſtate; and, 
though it was a truſt-eſtare, yet, in that cor 
it ought to be conſidered and conſtrued in} 


the fare manner: and, therefore, 1 it was 0 
"= 


0-388: 3 


WP ore than an gate for life to C., remain- 

W ir in fee to F. C., ſubje&t to be defeared 
= :.d c>cncd on a proper appointment by C. 
Though a man might execute a power with- 


of the power, yet, it was neceſſary he ſhould 
mention the eſtate which he diſpoſed of, and 
hemuſt do ſuch an act, as ſh:wed that he took 


diſpoſe of, C. had other lands on which the 
deviſe to G. C. might be ſatisfied. Here 
was nothing that was art all deſcriptive of 
the thing which E. had a power to diſpoſe 
of, but what was appiicable to other eſtates 
of which he was ſeiſed, and of which he 
could equally diſpoſe. 


And if, upon view of the inſtrument by 
which the power 1s contended to have been 
executed, the intention ſtands in equilibrio: 
as if it be fo framed, that, whether it be de- 
termined to be a good execution of his 
power, or not, yet the deed by which the 
power was executed muſt be 72 part invalid; 
In ſuch caſe the limitation will take effect 
vat of 7he intereſt of the donee of the power, 
ad not out of the power, 


Upon this principle alone the following 
le is. reconcileable with the fourth refolu- 
_ tion 


out reciting it, or taking . the leaſt notice 


notice of the thing which he had a power to . 
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Brown v. 


_ Taylor. 


Cro. Car, 38. 


| in his ſaid will ſhould be ſpecified. Afee 


wi in Sir Edward Clere's caſe. In the ca cat 


_ tain perſons to the uſe of himſelf for life 


perſon or perſons as he ſhould appoint 


- viſed that all his tenants of his farms ſhoul 


of his land for his life, payable at two fe 


was, whether this were a good declaratind 


viſe; for, in the latter event, the will would® 


take by the deviſe and not. by declaration. 
uſes. For, they held, that, after a feoffmes 


will of thoſe lands and devr/e hid? rent as OW 


(14) 


alluded to, H., ſeiſed of tenements holden hy 
Knights Service, anno 21 Jac. infeoffed ce: 


and, after his deceaſe, to the. uſe of ſud 


his will, for ſuch intereſts, or otherwiſe, z 
wards he made his will, and, thereby, & 


enjoy their tenements for 21 years after his & 
ceaſe, and that R. T. ſhould have the rent ut 


of the year ; and deviſed to his wife 
his land in S. for her life : and the queſtiy 


the uſes, to limit it to his wife, ſo that 
ſhould take it by the feoffment ; or, wit 
ther ſhe ſhould take it by the immediate & 


void for a third part, becauſe the lands vi 
holden in capite ? and, after argument 
the bar, (without any at the bench,) Hull 
Harty and 7elverton agreed, that they ſhoul 


in this manner,the feoffor had a qualified 
him, as ewrer, fo as that he might make hi 


er thereof ; and then the land, being held 0 
Knight 


( 25 ) 
Knights Service, the deviſe was voidfor a third 
part; or, he might declare his will, as por 
We feoffment, which ſhould enure as & 
declaration of the uſes upon the feoffment, 
and then al] the land paſſed, So that here, 
when he made 7his will without reference 
'0 the feoffment, the law would conſtrue. 
ir as the will of one who was owner 
and might diſpoſe of it as owner, and zot 
; a declaration of the uſes, which was an 
authority only : alſo the: will appointed rents 
to be paid, which was a good will and deviſe; 
Ebut the authority /imited him, that he might 
not appoint any rents to be paid. And to 
have it to be a will for one part, and to diſ- 
Wpoſe as. by authority for another part, could 
not be good 1n law : and therefore it ſhould 
be adjudged as a w2/] to enure for both ; but 
Croke doubted thereof, and conceived that it 
might well be conſtrued as a declaration, 
and, hereby, it ſhould be a good limita- 
 0tion for all the lands ; and he thought that, 
108 by the ſame authority, he might diſpoſe of 
the rent out of the land; and bis declaring 
n, 0/24! bis tenants ſhould hold their farms for 
me" wenty-one years after his deceaſe could not be 
fet bur }y declaration ; and it was more for the 
cc Wzdvantage of the parties, that it ſhould be 
ſo conſtrued ; and he ſaid that the law 
10 ſhould expound for the greateſt benefit of 
the parties, when, by any conſtruction, it 

might 


, CATS 
lt Ayes es 08 224% Ages. 27. 


Hard. 395. 
1, Ca. Uh; 
103. but moſt 
=ccurately re- 
ported 1 Lev. 
350. 


portion, levied a fine and ſuffered a recove! 
to the uſe of himſelf for life, remainder 0 
\C. K. and tne heirs of his body upon B. be 
gotten, remainder to the BOY of the body 
C. K. remainder over ; «with power to binſi 
'by deed in wrilinr, to bs 2roe all and | 51910 
the premiſes With PATWens of 2000 þ.: : K. a0 


(:-426;} 


might be ſodone : and that, by this means, x 
the parts of the will might take effec, But 
the three other Juſtices held, that he coul 
not diſpoſe 'of the rent, by. the ſaid work, 
but, of the eftate of the land only; where. Wi 
fore, without any argument, they achvag b- 
_—_ the plaintiff, EF 


And, where the effe& of the power Is t 
enable the perſon, 1n whole favor it is create 
to charge an eſtate with a certain ſum, th 
rule of law 1s the ſame; namely, if the charg 
may poſſibly take effect out of the 7nteref d 
the donee of the power 1n the eſtate charge 
ic ſhall do ſo; even though ſuch interd 
of the perſon, having both a power and lid 
e/tate, may, eventually, prove inſufficient i 
anſwer the charge he makes upon tt, 


Thus, in the caſe of Jenkins v.  Keymis 
where K. (tenant for life, remainder to hi 
ſon C. K. in general tail, with remaind 
over,) upon the marriage of C. K. with þ, 
in conſideration of the marriage and 240% 


C. h 
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C. K., afterwards, without reciting the power, 
by lea and releaſe for 2000 /. conveyed 
part thereof to D. and his heirs, upon condi- 
tion to be void upon payment of 160]. at 
the end of che firlt year, and 691. per an- 
mum for nine years afterwards, (being the 
intereſt with the 2000 /.; or the 2000 /. and 
intereſt at the end' of any year after the firſt 
year. K Cited, then B. died, and C. £. 
married a ſecond wife, by whom he had 
iſſue the defendant in the cauſe, and then he 
died. The money not being paid, the fon 
and heir of D:, D. being dead, brought an 
geament ; and one pcint argued thereupon 
was, whether the conveyance by leaſe and 
releale under the circumſtances of this caſe, was 
a good execution of the power, for it was 
admitted that, abitraftedly, it would have 
been ſo, notwithſtanding thet C. K. joined in 
the conveyance. Bui, the queſtion made 
was, whether this conveyance of a fee re- 
deemable upon payment, not only of the 
two thouſand pounds, but alſo of intereſt 
tor a year certain, .and for more years, If it 
were not paid at the end of the firſt year, 
Was good ; or, if it were not good for the. 
Intereſt, whether it would be fo for the 
2000]. ? for, it was faid, that, when a man 
executed 2/1 his power and more, it would 
ve good for that which was withiz: bis power, 


and 


1 Lev, 152, 


( 128 ) 
and void for the reſidue. But, on this: Point, 


Hale, Chief Juſtice, and the Count held, 


that this was not a good execution of the 
power ; for, by this means all the eſtates 
might be charged with a great ſum of money, 
which would totally defeat the ſettlement; 
and that the power was entire, and /o ſhoull 
the execution be; and that it could not he 


made good for part and void for the reſidu 


at Inw. But Hales, ſaid that, perhaps, thet 


£ might be ax equitable ground to aid the ex: 


cution. as to the 2600/, And, thereupon, 
judgment was given for the defendant. 


The plaintiff, afterwards, filed a bill in 
chancery, Paſch. 20 Car. 2. before Lot 
Bridgman, to have the defeCt in the exect- 
tion of the power ſupplied there ; but the 
court refuſed relief: and his lordſhip hell 


that, C.K. joining with K. in the conveyance 


to D., which conveyance did not recite tit 
power, the ſaid deed could yet be conſtruc 
to be made 7#x execution of the power, but # 


owners of the eſtate ; and, upon that grout, 


ke denied relief. 


But, i It is fared 5 in the report of this cal 
| (1 Chan. Ca. 105.) that, in truth, it appeared, 
although it was not found in the ſpecial ver- 
dict, that K. dia, after the mortgage t0 the } 


Plaintiff” s father, in ! purſuance of his pow 
| | charge 


( 129 ) 


charge the premiſes with 20007. debts which 
he owed : which debts the defendant's father 
paid accordingly ; which fa# clearly rebutted 
the preſumption that the mortgage deed was 
intended as an execution of the power, and of 
courſe, rendered the concluſion that K. and 
C. K. meant it to take effeCt out of their inte- 
reſt, neceſſary. 


4thly. With relation to the circum- 
ſtances required to attend the execu- 
tion of powers, which will include the 
conſideration of the nature of the af, 
to be affected by the execution of the 


the donee and appointee under a power, 


lates to the circumſtances required in the ex- 
ecution of powers, may be ranged under two 


the WWWiftin&t heads ; namely, external and 1nftru- 
vel iWenta! circumſtances. | 

ti | 5 | 8 
1, a £#/2700 circumſtances are ſuch as have 


heir exiſtence debors . the inſtrument by 
hich the power is executed and are colla- 
ral to it, * As in caſes where powers of re- 
Cation are limited, to take effett upon ten- 
er of money; Ec. 


Infrumental circumſtances are thoſe which 
nncdiately relate to, or are required to ap- 
KC pear 


power ; and of the relative ſituations of 
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pear upon the face of the inſtrument Hl 
by which the power is executed, as writing 
Tealing, witnefling, &c. 


Scrope's caſe And with reſpect to circumſtances, whe- 
1 Co. 144. ther external or internal, the rule, both 


K1bbet v, Lee THIN LEY © hop We 
Hob. 31z, Jaw ard equity, 1s, that all inc:dental circum. 
tupra 58, ſtances preſcribed in the creation of poy- 


ers as to conſent of third perſons, ſubſcrijtin 
of the infirument, witneſſes, &c, mult k 


ſiriftly obſerved. 
Rwy + Thus, where a teſtator gave his eſtate to WW: 
Pre. Ch, ſuch uſes as his wife, 01th the conſent of lv Wi + 
43 truſtees, ſhould dire&; and the wife hit 


taken upon herſelf to diſpoſe thereof by kt 

will without any ſuch conſent : the dilpo 

| ſition was held to be void, and the origind 

p teſtator was conſidered, as to that, as dil! 
inteſtate ab initio. 


 Andthe 7ule is the ſame, although the po# 

er be reſerved to be executed by the owt 

of the eſtate ſubjefted thereto, This 

' one point agitated in the caſe of Bath and 

3 Chan, Montague; for it was there contended, thal 

Ca. 107,108. if a man made a feoffment to uſes with po 
9. C. infra, ROE gobmung] boy 

er of revocation under particular circun 

ſtances, and made a revocation, wherein d 

the circumſtances were not obſerved; ev} 


| if 
fuch an owner of the eſtate, as that bu 
| wouh 
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would ſupport the diſpoſition. But the great 
perſonages that ſat in judgment on that cauſe 
Jenied that the law was ſo. And Lord et, 
W in arguing 7ba7 part of the caſe, ſaid, that, 
W : admit it would be to ſet up equity in dire 
3 oppoſition to the law; for, when a man had 
W reftrained himſelf by a particular power, and 
© had no /egal right to diſpoſe of his eflate but 
by exaZ1y purſuing that power, equity could 
not enlarge that right or, power. It was 
clear that, in law, he could not execute it 
otherwiſe ; for, if he could, then there was 
no reaſon for imploring the aid of a court of 
equity. And there was the greateſt reaſon, 
in this caſe, that a man ſhould be obliged 
by the rule of law in a court of equity, 
becauſe 1t was a law that he had put upon 
himſelf : and that was 7be equity of the legal 
obligation, namely, becauſe it was ſup- 
poſed to be made by his own expreſs or im- 
plied conſent, Here was a man that had 
made a deed whereby he had a2ually reſtrain- 
yi © himſelf from diſpoſing of his eſtate, but 
; von ich or /uch a way. By the ſame reaſon 
þ a0 fiat they, in a court of equity, might conſtrue 
tho” © 200d execution of the power where the 
1 pov ecumfirances were no? ftrifly obſerved, they 
;rcu ll night allow a man to revoke a voluntary ſet- 
ein WM ment, where there was no power reſerved 
he vw him \in the deed fo to do; and zhat, he 
- equi -'K2 took 
woul 


(ab) , 


took it, no one would be ſo hardy as to af- 
firm. If a man voluntarily made a ſettle. 
ment to the uſe of himſelf for life, and after 
to other uſes, and reſerved no power «f 
revocation, he could not revoke this, ny, 
not in equity ; and the reaſon was the ſame 
as to a power reſerved ; for he had no othy 
right to do it but by virtue of the power, 
and it was as if he did 1t without a power, 


unleſs he made a due uſe of ſuch a power 
as he had, 


His lordſhip ſaid, that it would be mani 
feſtly inconvenient, if a court of equity hal 
ſuch a /atitude in powers of revocation; for, 
1: was not ſufficient to ſay, it was unreaſu- 
able that a man ſhould be reſtrained, when! 
man would reſtrain himſelf ; nor did he 
what reaſon there was to ſay, that it was im- 
prudent. Indeed to argue thys, was to mak 
a man /eſs proprietary of his eſtate, than tl! 
Jaw had made him, it was to ſay, that # 
ſhould not ſettle his eſtate in ſuch manne! 
as he pleaſed to order for himſelf. A man 
this rate was never maſter of his eſtate: 1 
man made ſuch ſettlement as owner, and I! 
was 0 matter whether he had a reaſon for mak- 
ing it ſo or no, tet pro ratione voluntas ; Vu 
then, when he had /o done, both Jaw and 
reaſon bound him to obſerye it, and theſe 

was 
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was #0 reaſon for a court of equity to avoid 
it, He muſt confeſs, courts of equity would 
have enough to do, if they were to examine 
into the wiſdom and prudence of men 11 di/- 
poſing of their eſtates, and if the diſpofition- 
were not diſcreetly, but fooliſhly made, 
| therefore to ſet them aſide : there would 
need more courts of Chancery than there 
were to diſpatch the buſineſs of equity in 
that point. But, were a man wiſe or un- 
wiſe, if he were legolly compos mentis, he was 
the diſpo/er of his own property, and, though 
he did not diſpoſe of it /o diſcreetly as a 
judge or a great lawyer would do, there was 
no reaſon that equity ſhould. interpoſe to al- 
ter 1k, 


ſee Beſides, there might be a very good rea- 
"m- ſon for a man to put ſuch reſtraint upon 
ke WY binſelf, and far a wi/e man to do it roo; 


for, a man might know the frailty of his own 
« |: WW iemper, how apt he might be to be ſur- 
"ner WY 21iſed, and prevailed upon to make a pre- 
cipitate or inconvenient will, ſettlement, 
«WM = poſition of his eſtate, Then, to re- | 
3 ſtrain this infirmity which he was conſcious 
nak- of, and 7o prevent an inconveniency that 
ou, WY 1ght ariſe by his diſpoſing of his eſtate upon 
2nd Ml © frprize, be would reftrain himſelf and 
chere ſettle his eſtate /o and /o, that, if there were 
K 3 a deli. 
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a deliberate intention in him to alter it, h, 
might /olemaly execute ſuch intention ; he 
would, therefore, have /o many witneſſes, and 
theſe of good quality, that, if they found hin 
about any ſuch a&ion, might adviſe hin 
'1n 1t, and prevent any: apparent ſurprize 
into the doing of any action that might be 
fooliſh, raſh, or prejudicial. For that rex 
ſon he would bind himſelf under /uch and 
ſuch reſtraints. And when a court ſay 1 
thing done that might have a good reaſon 
oven for it, as there might be for this cir- 
cumſcribed power, namely, to reſtrain from 
raſh ſudden attions, 1t was to be preſumed 
that it was done upon good reaſon; and, 
therefore, the pretended unreaſonableneſst 
ſetting the owner of an eſtate by himſelf, met- 
tioned at the bar, was 0 argument : fort 
wight be (and that was rather to be pre 
ſumed) upon very good reaſon, rather thil 
upon 70 reaſon at all, 


His lordſhip further ſaid, that a contra! 
conſtruction would introduce many abfur 
dities ; for, firſt, it would be to let up * 
power 1n a court of equity, in direct oppali 
tion to the courts of Jaw, and /o to let a mi" 
loſe, 7n equity, for no other reaſon, but, bt- 
cauſe he had reſtrained himſelf at law Þy * 


law of his own making ; ſecondly, It wu 


4 
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be as much as' to ſay, that, becauſe a man 
might diſpoſe of his eſtate ove way by law, 
therefore, in a court of equity, he ſhould dij- 
poſe of His eſtate any way. That was a 
very ſtrange, but a true, conſequence of this 
doctrine, that, becauſe a man ſettled his 
eſtate ſuch a way with /uch a power to alter 
itin /uch circumſtances, therefore he ſhould 
do it in any way. At this rate, tenant in tail 
might diſpoſe of his eſtate without a fine, 
in equity, becauſe he might have done it, 
at law, with a fine ; for, there was the ſame 
equity in both caſes. So, a copyholder of in- 
heritance might, #7 equity, diſpoſe of his 
eſtate without a ſurrender, becauſe he might 
do it, at law, by a ſurrender, Thirdly, It 
would be to enable a man to give away more 
than he had in him ; for, he had no more in him 
than according to the power reſerved to him- 
ſelf, Fourthly, It would be to frufrate the 
intent and deſign of al] ſettlements whatſo- 
ever. So chat his lordſhip thought, upon 
the whole, that there was 70 reaſon at all for 
a court of equity to let a man /ooſe, that had 
tbus reſtrained himſelf, unleſs there were 
lome ſpecial reaſon in the particular caſe, 
for the ſake of which a man ought to have 
is caſe vary from the ordinary rules. 
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Sir T. Gre- 
ſham's Caſe, 
1 Leon. 89. 
S. C. Moor 
261. 429. 


ſame point, 


Dyer 372, a. 


Pl. 9, 


| _ the juſtices, that, by 7hat tender, they wer 


7 Arundel V, 


Philpot, cit- 
ed, 3 Ch, 
C a. 70, 


lings ought to have been tendered, becauk 


(_ 136 ) 


Thus, where G., being ſeized of the mz. 
nors of }/, and M. in the county of N., «©. 
feoffed B. and C. in 12 Eliz. to certain uſe, 
with clauſe of revocation upon the tender 
of 40s., and that, after ſuch revocation, 
he might limit to new uſes. Ard, the yex 
following, G. made the like conveyance 
his lands in the county of 8. to the ſaid per 
ſons, to the like uſes, vpor like clauſe 
revocation, upon the tender of 40s. G., t 
terwarc's, tendered to the ſaid feoffees on 
ſum of forty ſhi}lings, to revoke the v# 
raiſed upon beth the feoffments ; and thn 
raiſed divers uſes of divers parts of the 
{aid manors held 7» carite, and then died, 
And upon the queſtion, whether the uſt 
of the deed of 12 Eliz. were well 
voked ? It was reſolved, by the opinion d 


not revoked, but that the revocation was ut 
terly void ; for, two ſeveral ſums of forty ſhi 


they were ſeveral indentures, and could nd 
be ſatisfied with one ſum, 


So, in the caſe of Arundel and Philpot, where 
M. P. being a widow, ſeiſed of lands, made 
ſettlement, with a power of revocation up” 
tender of a guinea, and ſhe afterwards mace 


another ſettlement, but there was 10 proot b 
the 
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the latter ſettlement, could not prevail upon 
a bill in Chancery to ſet aſide the firſt ſet- 
tlement, ſuggeſting her intention to re- 
yoke, but was diſmiſs'd to law, and ordered 
to try the title within a twelvemonth, whether 
revoked or not revoked. There was afterwards 
atrial, and the tender of a guinea was proy- 


But the court of Chancery would not 71- 
terpeſe to ſupport the revocation 7n equity, 
upon the intention on{y, without a proof of 
the due execution, 


Again, where certain eſtates were, on the 
marriage of F, with M., conveyed and ſet- 
tled to certain uſes therein particularly men- 


during the joint lives of him and 2M. his 
wife, by his laſt will, or any writing pur- 
porting to be his laſt will, under his hand 
and ſea/, atteſted by three or more credible 
witneſſes, (if. he ſhould die before his wife, 


lum or ſums not exceeding 2co07., to 
be paid to ſuch perſons, and in ſuch por- 
ions, as he ſhould appoint; with the like 


upo power to M., if ſhe ſhould die withour 
made WY iffue in the life of her huſband FP. : there 
zof 0B 925 no. iffue of the marriage, F#, the huſ- 


band, 


ed, ſo the power was. well executed at law. 


tioned, with a power to F., at any time. 


vithour any iſſue between them then - 
living) to charge the premiſes with any 


the tender of the guinea. The claimant, under | 


Dormer v. 
'Thurland, 
2 Will. 506. 


A009 
band, by his laſt will in writing under hi 
hand atteſted -by three witneſſes, but uy 
fealed, reciting his power of charging thepre. 
miſes with the 20007. , diſpoſed of the ſame 
to D. and others (being his relations) in the 
proportions therein mentioned, And: one 
queſtion was, whether this. will, 20? being 
ſealed, was a good appointment of tx 
2c00 1. , within the power ? 
It was contended, in ſupport of the wil 
that, being @ will of laud-made according t 
the ſtatute, it was a good execution of the 
power, and an effectual cnarge of the 2000! 
upon the eſtate, though no? under ſeal. Thit 
the power to charge was in the disjunive, 
either by will or by writing purporting tobt 
a will : then, as to the power to charge tit 
f land by will, there was no need to guard 
: that, the att of parliament having done! 
) by direting, firſt, That it muſt be in writ 
ing ; ſecondly, That it muſt be ſigned 0 
the party ; and thirdly, That it muſt be fub- 
ſcribed by three witneſſes, which circum: 
| ſtances had all been complied with ; and that 
there was xo need of a ſea] to a will : the 
as to the other part of the disjunCtive, 9% 
* any .writing purporting to be a will,” 
was plain that there might be a writing - 


porting to be a will, which yet might 7 
e 
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be a good will as to lands ; as where there 
were three witneſſes to a will, but they did 
W not /u3/cribe their names 7# the preſence of 
| the teftator ; now this would be a writing 
purporting to be a will, though it would 
not be a will fri#ly and according to the 
ſtatute of frauds ; and yet it would be good, 
purſuant to the power, becauſe atteſted by 
three witneſſes though ot ſubſcribed by the 
teltator in the preſence of three witneſſes; 
and if the power could bear this conſtruc- 
| tion, it would be reaſonable to underſtand 
it accordingly, in a caſe where the teſtator 
muſt be admitted to have had this power, 
and to have intended to execute it, ſince he 
recited this very power 1n his will; and it 
being in caſe of a will, which was the moſt 
favored of any conveyance, where, if counſel 
had been adviſed with, they would not have 
direfted the teſtator to have put a ſeal to the 
wil, it would be very hard that the plain 
tention of the party ſhould be overturned 
by the omiſſion of ſo ſlight a circumſtance : 
wherefore, this power being capable of ſuch. 
conſtruction, the court would underſtand 
Itſo as to make the charge effeftual ; and 
there was 70 neceſlity to apply to Chancery 
help an omiſſion, the latter words, which 
tequired the ſeal, nor refering to the will, 

| | _ but 

F | 
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but only to a writing purporting to be; 
will. 


On the other ſide it was contended, tha, 
as this was a voluntary charge, not for at 
wife or children, but for legatees, if it hai 
not purſued the circumftances which the 
party confined himſelf to and preſcribed, 
as it would be void at law, fo there woull 
be no reaſon to aid it in equity. Tha, 
the latter words, requiring a ſeal, refered 
much to the will as to the writing purport 
ing to be a will, and 1t was as neceſſary thit 


this inſtrument, by which the 2000 /. vs 


to be charged upon the eſtate, ſhould hare 
a feal, as that it ſhould be atteſted by three 
witneſſes; for, the ſentence was not com- 
pleat until the end, which declared the ci 
cumſtances required to execute the power: 
Alſo the principal caſe could not be intendel 
of a will or deviſe of lands, for that mul 
be ſuppoſed where a man, having lands, & 
viſed them, but here the teſtator was 
tenant for life; and the will or writing pur 
porting to be a will, muſt, ſingly and alone, 


operate upon the power. FE? per curiam 


This will ſeems to be a good one, and be- 
ing ſo, to be a good charge : the power Wi 


in the disjunctive, Firſt, In refpect of the} 


huſband who could make a will ; and, * 
condl)) 


<Q. SS . a -.- a 
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condly, In reſpe& of the wife, who could 
not make a will, but only a writing pur- 


ed, that, for the ſatisfaftion of both parties, 
as it was 4 matter of law it ſhould be re- 
W fered to the judges of the King's Bench. 
W And it was by them determined, on argument, 
W that the il] was vord, as a charge, for went 
of being ſealed. 


that the ground upon which the chancellor 
| was inclined to think the power well exe- 
[cuted, was, that the requiſition of ſealing 
did not affe&t the firſt part of the ſentence 
creating the power, namely, that part which 
enabled 7. to charge the eſtate by his laſt 
vill, but was confined to the /atter part of the 
ſentence which enabled the wife to make'a 
lmilar charge; the reaſon ſuggeſted for 
viich conſtruftion is, that the wife could 
wt make a will, though ſhe might make a 
Witing purporting to be a will, But, if we 
conſider the terms in which the power was 
conceived, this will be found tro be a very 


pur 
one, 
"ja, 


| be- 


by ceriting, purporting to be a will, is ap- 


oy pied fr/# tro the huſband, and afterwards 
f I epeated in favor of the wife ; and, there- 
+ ' Jire, there ſeems to have been no pretence, 
nd) $i 


; in 


porting to be a will. But the court direct=- }. 


In the preceding caſe, we may remark, 


forced conſtruction ; for, the power to charge | 
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 fons reſpectively, who were to execute it 
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in this caſe, to conſider theſe two modes of ey. 
cuting the power as referable to the 779 jy. 


and if this be ſo, then there can be no dout 
but that the latter words in the clauſe, 
« under his hand and ſeal atteſted, &.” 
referable as well to the will as to the othr 
writing. And this is clear, both from th 
intention of the parties, and the reaſon « 
the thing. The words are, © with a pwr 
to F. at any time during the joint lives of ln 
and M. his wife, by his laſt will or ay 
_ writing purporting to be his Iaſt will, underhi 
hand and ſeal, attefted by three or more credill 
witneſſes,” which 1s-6ze 1ntire ſentence, and, 
being ſo, the words are naturally referable 
to both inſtruments. The reaſon of fran- 
ing it ſo was to give the donees of tit 
power a greater latitude than the wort, 
« Jaft will,” only would have done, and ti 
words, © under his hand and ſeal atteſted 
by three or more credible witnefles,” are ® 
proper to a will as to any other writing ; 
though ſealing be not a neceſſary circuit 
ſtance to the validity of a will, it 1s ® 
uſual one. 


Lord Hardwicke, accordingly, in a caſe whicl 
came before him, the circumſtances of whicl 


were nearly ſimilar to thoſe in the preced'"s 
| | on 


'( 143. 

one, approved the principle of that deciſion, 
and determined accordingly. The caſe I 
allude to is that of Roſs v. Ewer, There, a 
ſum of money to which 4. was intitled, 
was veſted, previous to her marriage, in 
truſtees upon certain truſts ; and, in the in- 
denture declaring the fame, there was a 
clauſe, that, in caſe of no children living at the 
death of 2. ſhe dying in the life of her huſ- 
band, then the truſtees were to transfer a 
moiety of the ſaid truſt money © unto ſuch 
perſon or perſons, and to and for ſuch uſes, 


| Intents, and purpoſes, and, in ſuch manner 


as A, ſhould, in and by her Jaft will and 
tefament in writing, or other writing under 
ber hand and ſeal, to be atteſted by two or 
more credible witneſſes, notwithſtanding her 
intended coverture, limit, &c.” Afterwards 
A, died, living her huſband, and, on the day 
ſhe died, a paper in her hand writing was 
found in her cloſet, but not ſigned by her 
or atteſted by witneſſes, the tenor of which 
was as follows, viz. 


I declare this my will, 


To ſiſter Fliz. Taylor {, 100. 
To ſiſter Sarah Roſs -: "30s 
To her ſon Alexander Roſs H{, 400. 


And 


Roſs v. Ewer, 
3 Atk. 150, 
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And containing, in like manner and form, 


other legacies to ſeveral other perſons ty 
the amount of 1240/7. 


And the queſtion, on this caſe, was, whe- 


ther /his memorandum was a ſufficient __ 
ment within the power? 


It was contended, in ſupport of the ap- 
pointment, that the words or other writin, 
ſeparated the ſentence, as *©* br” was, in it 
natural ſignification, , a disjunf@ive. That 
there was no inſtance of courts. of law or 
equity conſtruing © or” a copulative, ex 
cept when the intention of the party required 
it; but 1t was never /o conſtrued as to de- 


ftroy an intention, or to defeat the execu- tl 
tion of a power. That, therefore, from the Wi! 
words of the power themſelyes, it was fair WW** 
to inſiſt, that a wil] in writing, «yatteſted by Wil® 
witneſſes, was a good appointment within o 
the meaning of this power ; as witneſſes were Wil" 
not neceſſary to a will of perſonal eſtate, teſt 
though they were to a deed, to which the Was 
drawer of this ſettlement had pro! rly con- W'® 
fined it. That, ſuppoſing the',.s was any Th 
doubt in.the clauſe, yer, in }port of 2" dei 
execution of a power, there --ught to be a WW 
favorable conftruCtion ; for, though they WW" ® 

were thar 


©: 348 3 
were formerly taken ſtrifly, yet latterly they 
were more liberally expounded. That .2. 
W having reſerved this money to herſelf, had 
L Lin abſolute power. to diſpoſe.of it as ſhe 


abſolutely or upon terms. That ſhe was, 
by this power, made in the nature of a 


caſe, would have been good, why not in this? 
S2d per Lord Hardwicke, the queſtion was, 
whether as a will or paper writing, the ſolem- 
[nity of ſealing and attefiing were neceſſary to 


the clauſe, under her hand and ſeal, &c. 


other writing. Firſt, upon the intention of 
tne parties themſelves, and from the reaſon 
of the thing. That, © zhen in truſt to 
W transfer the moiety unto ſuch perſon, &c. 
as the ſaid Annu ſhould, in and by her laſt 
will and teſtament in writing, or other 
writing under her hand and ſeal to be at- 
teſted, &c. limit, appoint, 'and declare, &c.” 
Was one 1ntire ſentence, and, being ſo, the 


1n- 
ny Therefore the obſervations on the word © or” 
che WW ocing a dis]unctive, were not material in this 


manner, was, to give A. -a greater latitude 


an the words <vill in writing only would 
; BE have 


— 


though fit, and 'miight have given it away | 


feme ſole, and, as ſuch a diſpoſition, in that 


both. He was of opinion the latter words in 


were referable as well to the ll as to the. 


words were naturally referable to both. 


ale, The meaning of traming it in this 
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and the next words, by this means, would 
according to grammatical conſtruttion, relate 


much ſtronger caſe than the preſent. And 
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have done, Theſe words, © 70 be atteſted” 
were as proper to a ill, as to any othe 
writing. Then, if this clauſe had beg 
ſtopped, there would have been a commy 
after the word © writing” and another 
comma after the words ** other writing,” 


clearly to them both. Has lordſhip did nat 
deny the words might be conſtrued in and: 
ther ſenſe, but they would then be muct 
more ſtrained. He took it that the fetter 
ing and circumſcribing powers. of this kind 
aroſe from jealouſies on both ſides. Firk, 
on the fide of the next of kin, that the hub 
band might have ſuch influence over het, 
as to prevail upon her to do fome att 
diſpoſe of this money, which would prevett 
their having the benefit of it : Secondly, 


Cal 


the huſband might apprehend, that ther... 
might be ſome undue methods uſed by i]. 
near relations, to ſurprize her into an F:. 
which might deprive him of the advantagly :. 
he expected from her fortune. Then, tl ef 
intention was the moſt rational ; for, in it TR 


execution of a power, every ſenſible perlo 
would chuſe to annex ſuch circumſtances i 
it, The caſe of Dormer v. Thurland, Wis 


be 5; 
ya 
8 the 


in that, Lord Chancellor King would nc 
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diſpenſe with /ealing, although not neceſſary 
to a will, it being @ circumflance required by 
the power in that caſe. That, in this caſe, 
although there was no inſtrument that re- 
quired ſo little ceremony as a will of per- 
ſonal eſtate, yet, 7o reje ſo material a part 
of the power, provided as a neceſſary caution 
in the deed in order to prevent a diſpoſition 
by ſurprize or undue means, was what this 
| court could not warrant ; therefore he ought 
mt to diſpenſe with theſe circumſtances in 
the execution .of the power; for, if this 
ſhould be conſtrued x0t to refer to a will, 
the huſband might as well have allowed 
her to diſpoſe of it without any reſtriction 
at all, | 


It is obſervable upon the two preceding 
caſes, that no queſtion was made, but that, 
| the formal circumſtances required in exe- 
tion of the power, were referable to both . 
tz inſtruments, zhey muſt have been com- 
pled with; for, in the conſideration of 
eſe caſes, the queſtion is not, whether he 
Mfrument, by which the power is executed, 
ie in uſelf ſufficient, as an independant con- 
[ffance, to carry the eſtate or intereſt which 
tte /ubje? matter on which the power is 
0 operate ; but, whether it be zhat inſtru- 
Kt which the author of the power, (who, 
2:0 = as 


' Ducheſs of © 
Albemarle v. 


Earl of Bath. 
2 Freem. 


I93. 
3Ch.Ca.gs, 


wherein he mentioned his intent to confi 
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as owner of the eſtate, had a right to annex 
any forms that he pleaſed, however arhj. 
trary, to the execution of. it,) meant and in- 
tended in the creation of it, For, if it be not 
that inſtrument which be required, the claim- 
ant under the power can have 0 title, un- 
leſs he ſhews ſome eguizable ground upon 
which zZheſe circuraſtances ought to be 4j: 
penſed with ; as, 1f the power does not take 
effect, and the creator of 1t makes no fur- 
ther diſpoſition of his eſtate, the claim of 
the heir at law or perſonal repreſentative 
comes 1n, whoſe titles are-compleat, and, 
therefore, muſt in this, as in every othe: 
Caſe of imperfe&t aſſurances, take place, 


Therefore, if there be two perſons claim- 
ing under a power, and they be both volun 
teers, he whoſe title has any defe# in cit 
cumſtances will be without remedy in equi): 
Thus, where thejDuke of Albemarle, in 167 
made his will, and, zhereby, gave great pil 
of his eſtate to the Earl of Bath. And 
in 1681, he made a deed of ſettlement 


his ſaid will, but, in limiting of his ſtats 
varied in many particulars from it, but ſet 
tled the greateſt part of his eſtate upon te 
Earl of Bath. In this ſettlement there W® 


a power of revocation by any deed ® 
WFIELNG 
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writi: 2, to be executed in the preſence of 
Fx or more credible witneſſes, three whereof 

were to be peers of the realm. In 1687, 
His Grace made another will, atteſted by 
three witneſſes, ,whereby he revoked. this 
ſettlement, and, thereby, gave a great part. 
of his eſtate to Mr. Monk. After the 
duke's death Mr. Monk brought a bill to ſet 
aſide the ſettlement, and to ſet up the laſt 
will. And it was inſiſted, on behalf of Monk, 
that, although this might not,be a reyoca- 
tion in ſtriftneſs of law, by reaſon the cir- 
cumſtances were not purſued either in the 
"umber or quality of the witneſſes; yet, 
as this will was made with great delibera- 
tion, (it being in proof that the draught 
was not compleated until ſix months after 
inſtructions given for it, and that Lord Chief 
Juſtice Pollexfen's opinion was taken upon it,) 
this will ought to be an effeCtual revocation 
n equity, although the circumſtances pre- 
ſcribed were not ſtriftly purſued ; for, they 
were only to prevent ſurprize, and it was ev1- 
dent that there was none in this caſe. Burt, 
It was held by the- Lord Keeper, the two 
Chief Juſtices, and Baron Powell, that the 
latter will was no revocation of the former 
ſettlement, either in law or equity 3 for, in 
all caſes of ſettlements and revocations, 


merely voluntary, all circumſtances ought to 
J- 3 be 


Sayle v. 
Freeland. 

2 Vent. 350» 
6.0. 3 Ck 
Rep. 110. 

1 E, Ca. 
Abr, 345- 


the circumſtances, required to attend the 


a will under his hand and ſeal, wherein be 
' recited his power, and declared that he re- 


(150-1 


be purſued: and there was no precedent of 
any caſe, in equity, where he court had 
given any aid where both parties were volun- 
Feers. 


I have not, in my reſearches on this ſub- 
ject, met with any caſe or reſolution that 
in any degree contravenes this poſition, as to 
the neceſſity of an exaF compliance with 


execution of powers, when it 1s in favor of 
volunteers. - There 1s indeed a dium to 
this purpoſe ; but, as it was irrelevant to 
the caſe in queſtion, which was that: of a 
ſtri&t executiori of a power, and as 1t 1s con- 
trary to the uniform courſe of decided caſes, 
it >cannot be conſidered as law. I allude 
here to the ſecond poſition put by the char- 
cellor. in the caſe of Sayle v. Freeland. In 
that caſe 4., ſeized in fee of the premiſes in 
queſtion, made a ſettlement in 1651, whered) 
he entailed the eſtate. Bur, in the deed, there 
was a power of revocation by any writing pub- 
liſhed under his hand and ſeal in the preſent 
of three witneſſes. A. ſoon afterwards made 


voked the ſettlement, and this will had but 
two witneſſes who ſubſcribed their names 


though a third was preſent, Then A. died, 


and | 
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and the lands deſcended to B., ſon of ., 
who made a mortgage. On a bill brought 
againft the children of B., who claimed, un- 
der the ſettlement of 1651, as tenants in 
tail, the queſtion was, if the pewer were 
well executed, one of the witneſſes not hav- 
ing ſigned? and the lord chancellor was of 
opinion that it was; for, firſt, here was an 
execution of the power in ſftriZneſs, though 


the third witneſs did not ſubſcribe. Se-. 


condly, his lordſhip ſaid, that, if there had 
not, equity would help it in ſuch a little cir- 
| cumſtance, when the owner of the eſtate had 
fully declared his intention to execute the 
power, | 


But the Maſter of the Rolls, in the caſe of 


Plzgerald v. Lord Falconverze, faid, that 
the poſition, as ſtated here, was going too 
far, unleſs there was ſome equitable cir- 
| cumſtance in 'the caſe ; for, it was contrary 
to what was refolved in Bath v. Montague. 


| have been the more particular on this 


point, 1a order to prevent the errors that we 


ſhould fall into in our concluſions on quel- 
tions of law reſpecting this ſubject, if we 
vere to take into our conſideration the va- 
idity of the inſtrument, by which a power 
& executed, as an independant or diſtri? 

Rd COns 


Fitzgb, 
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conveyance to carry that which 1s the ſuh. 
ject of the power; and I "thought it th 
more neceſſary to dwell upon this: poin; 
becauſe I perceive that the court of King) 
Bench, in mentioning the caſe of Dorner, 
Thurland, in that of the Earl of Darling 
v. Pulteney, oblerved, that, in the precedins 
caſe of Sayle v. Freeland, Lord King wa 
of opinion, that 1t was a good execution «f 
a power © becauſe by will.” And the court 
ſeem to incline to that opinion. Bur it hi 


| been already ſhewn that this_ was not the 


ground upon which Lord King founded hisfirl 
opinion in that caſe ; and that it is a ground 
totally reprobated and diſapproved by Lad 
Hardwicke in the caſe of Roſs v. Ew#. - 


And, upon this principle alone is it pol 
ble to ſupport many of the deciſions, whicl 


will next fall under our confideration; 


namely, thoſe in caſes which have been 
deemed, in chancery, exceptions to this ruk 
reſpefting the fri performance of all ind- 
dental circumftances.; for, we ſhall find ti 
in caſes where powers reſpefting lands have 
been direfted to be executed by . will, the 


court of Chancery have diſpenſed with thi 
clauſe of the ſtatute of frauds that requi'* 


the atteſtation of three witneſſes; and ha 


held a will, in execution of a power, good, 
althoug! 
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although it hath only been atteſted by 7:v0 
witneſſes, Now, as there 1s no pJg1tion of law 
more clear and decided, than that the court 


of Chancery cannot, in any caſe however 


favorably circumſtanced, ſupport a will 70 
which the atteſtation of 2hree witneſſes 1s re- 
quired by that ſtatute, unleſs that form be 
complied with ; the only ground upon which 
the court can exerciſe an equitable juriſ- 
diction to di/penſe with that circumſtance 1s, 
by conſidering a will, under ſuch predica- 
ment, #0: to be firiftly a will, but to be 


a diftin kind of inſtrument, in nature of a 


11], made in execution of a power, 


And this mode of conſidering ſuch a will 
is clearly conſiſtent with the rule we have 
mentioned before ; namely, « that, where a 
power 1s directed-to be executed by a wall, 
| It ſhall be- preſumed that fuch a will is to 
| have all the requifites neceſſary to the con- 
ſtitution of a regular will, according to the 
nature of the property it 1s to operate upon, 
and to be liable to all the contingencies to 
which a ſtriftly legal will would be ſub- 
jet ;” for, that rule was adopted to effec- 
Tate the intention of the creator of the 
power. But, when the court are to look at 
the inſtrument, when executed, qua the exe- 
Utton of a power ; they are then not bound 

(6) 


Supra YI, 92. 


Infra, | 


Dey v. 
'Thwaites, 
cited 3 Ch. 
Ca. 09s 


S. C. zVern. 
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to conſider the inſtrument of the Conee of 


the power ftriFly as a will, which it is not; 
but, as an infirument taking effe& out of the 
deed creating the power, and made 7n exe. 
cution of the power ; and, in this view, n 
affeted by the ſtatute of frauds. 


Thus, in the caſe of Dey v. Thwaits, 
where T. made a ſettlement of /ands to thi 
ule of himſelf for life, and afterwards to 
ſuch child or children, and for ſuch eſtate, 
or eſtates, as he ſhould, by any writing un- 
der his hand and ſeal, teſtified by ws cre- 
dible witneſſes, limit and appoint. . He, at- 


| terwards, made a will which was executed 


in the preſence of 7wo witneſſes only. And 
the queſtion was, whether this, being void 


| by the ſtatute of frauds as a will, ſhoul 


nevertheleſs be good as a declaration of truk 


and an execution of the power ? And it was 


decreed to be a good execution of the power; 
for, though it was not effeCtual in all points 
(as it was intended) as @ will, yet 1t Wis 
a writing which had ell the. circumſtances 
required by the power. 


We come now to the conſideration 0f 
thoſe caſes, in which the court of Char= 
cery does not conſider itſelf reſtrained to an 


obſervance of the ſame rule, in reſpect 6 
tho 
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the ſtrict performance of all incidental cir- 
cumſtances required to exiſt in the execution 


of a power, by which courts of law are 


bound. I mean thoſe caſes in which that 


court regards the end and conſideration of 


the execution of the power, rather than the 


ſtrict legal requiſites annexed to the execu- 


tion of it in its creation : or in which that 
court relieves againſt the circumſtances 
upon equitable grounds. _ 


It is neceſſary for us here to recollect, that 
theſe kind of powers ariſing out of uſes, 
were unknown to the common law previous 
to the ſtatutes relating thereto, and origi- 
nally belonged, 7 point of juriſdition, to 
courts of equity only ; and that there was, in 
lay, no other mode of reſerving an authority 
over an eſtate given to another, than by 
means of a condition ; but, when theſe ſta- 
tutes, and particularly that of 27 Hey. 8., by 
transfering uſes into poſſeſſion, incorporat- 
ed the uſe and the poſſeſſion together, they 
became legal eſtates, and ſell under the juriſ- 
lition of courts of law. Now, as conditions 
wich. were to defeat eſtates veſted, were 
wnfidered in courts of law, as odious, ſo, 
Wen powers fell under their juriſdiction. 
ity made a diſtinftion between powers 
it appointment and powers of revocation : 

and, 


Et vide 
Burnet v. 
Holegrave, 
ſupra, 95 et 
2 Vez. 642. 


2 Will. 227, 
ibid. 490. 
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and, as the latter were generally annexedy 
voluntary ſettlements, and always tended ty 
overthrow and defeat eſtates raifed by th 
inſtrument in_which they were contained, 
and whereby they were actually ſettled by 
the owner of the inheritance, they, in ans 
logy to their rules reſpe&ing conditions tha 
went to defeat eftates, conſidered theſe alh 
a5 odtous; and, therefore, required that even 
circumſtance, that was appointed to attend 
the execution of them, ſhould be preciſth 
complied with before they could divetta 
old eſtate or create a new one, But, as this 
_conſtruftion was repugnant to the nature 
of powers, and, in caſes of ſettlements made 
for the benefit of children, militated againlt 
the rules of equity, which confiders childret 
as purchaſers ; courts of equity ſeized on thi 
circumſtance as a ground to reſume thel 
juriſdiction, holding that, in conveyancs 
to uſes executed, as well as in common lf 
conveyances, the confideration of any equile 
ble intereſt in the eſtate conveyed, fill ot 
longed to the courts of equity by virtue of tis 
original juriſdiction which they had, befor 
the making of any of the ſtatutes relating 
to uſes, and which was not taken away df 
any of them. And, thereupon, they beg" 
to interpoſe and ſupply ſuch defetts when 
ever there appeared to be a valuable 

4 | ſiderari 
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Gderation ; as in caſes of marriages, join- 
or ſettlements, or in which there was 
any other equitable ground for interpoſition, 


the reſolutions on this head of our enquiry, it 
is neceſſary, in the firſt place, to obſerve, 
that a diſtin&tion is taken, even in equity, 
betwixt a #07 execution and a defef7ive exe- 
cution of a power. For, though the court 
will, under certain circumſtances, help the 


ſo-to do, would be regugnant to the nature 
of a power; which always leaves 1t to the 
free will and eleQion of the party to whom 
the power 1s glven, whether to execute 1t, 
or not; for which reaſon equity will not 
compel the execution of a power, or con- 
ſtrue the a&t as done, when there is 70 evi- 
dence of the intention of the party to do it. 


Thus, where a fine was levied of cer- 
tain premiſes by 4. and B, his wife, 
the uſes of which were, by deed, declared 
to be to 4; and B. for their lives, remainder 
to the right heirs of 4. ; with « proviſo, that 
4. and B., or B, alone, notwithſtanding 
ter coverture, by deed or writing atteſted 
by three witneſſes not being menial ſer- 
ants, might revoke the uſes of the inhe- 


But, before we enter upon the detail of 


latter, it will zever aid the former, becauſe 


ritance 


Pypott v. 

dir Henry 
Penrice, et 
ux. 
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uſes. Afterwards B., being ſick, wrote | 


to her niece Gore, who was the daughter of 
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ritance after the life of A., and limit ney 


letter, dated 24th January, 1713, to E,, 
who prepared the ſettlement according ty 
the fine, and deſired, ** that he would pre. 
pare a deed with ſpeed ; for, that ſince ſhe 
had a power of reyocation, and was unyil- 
ling the firſt deed ſhould have been made a. 
it was, and had uſed arguments againſt it 
and was diſſatisfied in conſcience about tt, 
ſhe wiſhed there might be an alteration, till 
when, ſhe ſhould not die ſatisfied ; for they 
all knew her ſiſter's Nel/on's meaning, and 
ſhe [| B.] gave the inheritance of that part 


her eldeſt ſiſter; and alſo ſaying that ſhe 
would -bequeath ſeveral ſpecific ſums there- 
in named to charities. And, on the back 
of the letter, 4. indorſed, that E. ſhould 
keep it ſecret. This letter was delivered 
to E. about the end of January, E. commu 
nicated the contents to A. the huſband, and, 
in the beginning of February, ſent a lette! 
to B., by which he defired to know, whe: 
ther ſhe would have the eſtate limited to het 
niece and her heirs; and whether, if he! 
niece ſhould die without iſſue, or under gt, 
ſhe would not in that caſe avgment her 
charities. February 26th, E. wrote another 


letter to B. to let her know that the deeds 
| wer 
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were prepared for the charities, and deſired 
to know who were to be the truſtees. March 
toth, B. died. E. , having been examined in 
' a cauſe, (inſtituted by A. to recover the pro- 
perty by virtue of the original ſettlement) 
depoſed, that, when he acquainted 4. with 
the contents of the letter he had received 
' from B., A. did not, as he knew, propoſe 
any method, or uſe any means to hinder 
any revocation, or new deed of ſettlement; 
and that he received no other orders, or 
any anſwer to either of his letters. And 
the queſtion upon all theſe fats was, whe- 
ther this letter of B. amounted to a revo- 
cation 1n equity ? And it was inſiſted: that 
itdid ; for, it ſhewed her intention, that there 
ſhould be a revocation, which ſeemed to 


have been obſtructed by A. ; for EX. was his 
It attorney, and he was deſired by A.'s letter 
ed to be ſecret. But E. communicated it to 


4.; and, though he depoſed that he did not 
know © that 4. did propoſe any method, or 
ule any means to hinder, Ec,” yer the 


cious; and when ZE. was deſired to prepare 
2 deed for the revocation with ſpeed, he 
Ud nothing, nor wrote any anſwer until 
February, and then deſired to know if the 
fltate ſhould be to B.'s niece and her heirs; 
ven the letter had mentioned that the in- 
heritance 


manner of penning his depoſition was ſuſpi- 


Comyns 253, 


who affirmed the decree, and his lordſhip 


power, would not amount to a revocation. 
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heritance ſhould be ſettled on her niece, 
and it did not appear whether E.'s letter 
ever came to B,, but the delay ſeemed to 
be affected, and 4. muſt neceſſarily be ſup. 
poſed the cauſe of it, But the Maſter of 
the Rolls would not allow this to be a re. 
vocation ; for, there was no proof that 4. 
hindered the execution of the revocation, if 
his wite had choſen to.execute it. 


This caſe was afterwards heard before 
Lord Chancellor Cowper, upon an appeal, 


ſaid that, as to the revocation, the letter 
did not amount to that; for though, per- 
haps, ber intention was to favor her niect, 
and there was a delay and negle& in the 
agent ZE, , with a deſign to favour his friend 
A.; yet this endeavour of hers, without any 
thing done in furtherance of it, and without 
purſuing the circumſtances required by the 


But, if the power be executed for a col- 
ſideration, or, if any equitable ground of 
relief interferes, a court of equity, as hath 
been ſaid, will ſupply the omiſſion of an) 
of the formal circumſtances required, by 
the inſtrument creating the power, to attend 


the execution of it. 
” The 
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The grounds on which courts of equity 
W interpoſe, in relieving againſt the cmiſſion 
W of circumſtances in legal proceedings, may 
W be comprized under three heads, namely, 
accident, or fraud, or truſt on the one ſide, 
and a conſideration or confidence on the 
other; for, in contemplation of equity, 
every perſon executing an inſtrument to 
| convey property for a conſideration, or un- 
| dertaking a confidence, is, after having re- - 
ceived that conſideration, or ſubjected him- 
ſelf to that confidence under a moral obliga- 
tiou to make a perfe&t and complete trans- 
fer of that, for which the conſideration was 
oiven, or to perform the truſt confidentially 
repoled in him : and the exiſtence of that 
moral obligation, 1s the foundation of the 
jurifd1&tion of the court of Chancery, which 
pretides over the conſciences of men. 


Now conſiderations are of two kinds ; 
namely, civil and moral ; the firſt founded 
won an expreſs ſtipulation, the ſecond 
ounded upon an implied obligation which 
lubliſts between the parent and the child. 
the former is diſtinguiſhed in our law by 
ne term valuable conſideration ; the latter 
7 the term good conſideration. 


M And 


Pollard v. 


Greenville, 


1 Oh. Ca, - 
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caſes, the higheſt conſideration in contem: 


truſt for payment of debts, and ſhe having 


£0093 
And, in reſpect of powers, as in all othe 


plation of equity 1s a valuable one ; therefor 
an atual purchaſe for money, or by ma: 
riage, 1s the firſt object of attention in equity, 
and every thing will be done there 1n the 
vor of ſuch a purchaſer, and nothing againl 
tuch a purchaſer, | 


A creditor 1s conſidered in equity, as a put 
chaſer for a valuable conſideration. 


Thus, where P. lent G. 1007. and C., a 
G's agent and friend, became bound for tht 
ſame; G. having power to make a leaſed 
her eſtate for 21 years in poſſeſſion, made 1 
leaſe to C. for 21 years to ſecure him from 
this and ſeveral other debts that he was 
gaged in on G's account. But rhe leaſe mi 
made to cominence from a time to' come, 
which was void in law in reſpect of her pow 
er. C. had the poſſeſſion for ſome time, dil 
was ouſted by force by G's huſband, Bu 
he dying not long afterwards, ſhe enjojed 
for the remainder of the term ; and C. bein 


dead and leaving no affets, P. prefered hi 


bill againſt G. for the debt. Bur, as it 
peared to the court that the money was i 


ployed for her uſe, who made the. leaſe 1 
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received the profits for thirteen years ; tho* 
the leaſe was not good in ſtriftneſs of law, 
yet the court, conſiſting of the Lord Chan- 
cellor, Maſter of the Rolls, Chief Juſtice 
Hide, and Juſtice Twi/den held, that the 
ſame did amount, ix equity, to a good de- 
claration of her power, to make the leaſe for 
21 years in being; and they held that the re- 
ceipt of the profits was under that power, 
FR and ſubject to that truſt. 

And children are, i» equity, conſidered as 
in the zature of creditors, claiming a debt 
funded upon the moral obligation in the pa» 
rent to provide for the child, which is, in 
equity, a good conſideration upon which a 
debt may be contracted. 


And, in favor of purchaſers for a va-_ 
luable or good conſideration, a court of 
tquity will diſpenſe with the form of the in- 
irument, if the donee of the power make & 


, but 

"pur conveyance, from which the court may con- 
jel cude that he intended to execute the power. 

being For, although, where the queſtion, as 'to the 
0 bio fcution of a power, ariſes: between the ori- 

ic 0 £04l donee of the power or his appointee 

s cn-W "thou conſideration, (whoſe claim can be 

aſe 0 2 better than his under whom it ariſes ;) 


ind the owner or remainder man, (entitled 
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to that which 1s the ſubje&t of the power, in 
default of execution of z7,) tne latter, havinga 
veſted intereſt, will clearly be entitled x- 
gainſt the former, unleſs the former ſhey 
that the intereſt of the latter is diveſted by 
an aFual execution of the power in due form; 
becauſe, as with reſpeC to that intereſt, in 
the ſubjeCt matter on which the power at-. 
taches, which is to be carved out of it by 
the execution thereof, the owner of the in-' 
tereſt under the power, and the owner of the 
ſubje&t out of which it 1s to ariſe, are claim- 
ants upon an equal footing, no valuable con- 
ſideration exiſting upon either fide: the 
conſequence of which is that poſſeſſion 
rurns the ſcale, and gives the beft title n 
law to the owner or remainder man, and 
there is no equitghle ground of relief in tit 
appointee to oppoſe to it; but, as betwee! 
' the appointee for a valuable or good conls 
deration, and the owner or remainder mal, 
the caſe is different; for, as the circum 
ſtances are conſidered, as added to the exe- 
cution of the power only to prevent ſurpriſe 
or fraud npor. the donee thereof, and as it 
nature of. the tranſaction, whether it be er 
ecuted for a valuable or a good confidett 
tion, evinces, that neither of thoſe Circum- 
| ſtances exiſt; the att. of 'the donee, in fuel 


. cale, attaches immediately upon zhe ”"_ 
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which is ſubje& to the appointment, in 7e- 
ſpef of the conſideration. Then, as the titic 
of the owner, or remainder man to the intereſt 
in the thing, ſo far as the ſame 1s ſubjeCt to 
the power, 15 merely as a volunteer, and //h- 
out conſideration, and the title of the ap- 
pointee is as a purchaſer, and «por conſider- 
ation, a moral right ariſes in favor of the 
appointee, upon which civil equity founds 
a truſt that binds that which is the ſubject 
thereof, in whoſe hands ſoever it is; and 
| the court of Chancery, (conſidering the ap- 
yointee as ceſtu7 gue truſt of. the thing, and 
the owner as truſtee, and the queſtion ariſing 
as between the ce/tuz que truſt, in his own r1ght 
s a purchaſer for a conſideration, and the 
owner, and not between the donee of the 
power, and the owner,) gets a juriſdiction 
over the cauſe. And the court, in that caſe, 
oes not conſider the form of the convey- 
ance, but takes it as 1t was actually intend- 
«1; namely, as a conveyance mad: in the be(t 
nanner that it could be at /atv : for, in equi- 


pri Wl *' the ſubſtantial part of every contra, 
s the vhether ci] or moral, is the confideraticn ; 


and for that the. right 1s transfered, and 
Fitought ro be done is looked upon in 
equity as done. And therefore the court 
relieves 20ainſt the imperfect execution of 
the Power, | | | 
M 3 | Upon 
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marry. 'The lands in Durham being 180!, 
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Upon this principle, a covenant in a mar. 


riage ſettlement has been held a good exe 
cation of a power in favor of a wife, 


Thus, where F., having eſtates in York- 
ſhire and Durham, ſettled his eſtates to the 
uſe of his fon T, for life with remainder 
over; with a power for T. to limit any par 
of the eſtate, not exceeding 100 }. per ar- 
num, for a jointure for any wife he ſhould 


per annum, were charged with 1001; jr 
annum to the widow- of F. for her lift, 
7. married, and thereupon limited the 1001 
fer annum, out of the Durham eſtate, which, for 
the reaſon above-mentioned, was deficientin 
value, but he covenanted in the deed, that, 
in caſe the value ſhould be defeCtive, it 
ſhould be made up out of his other eflate 
He being dead, and the eſtate proving ito 
be, the widow brought her bill to have the 
deficiency ſupplied out of the Yorkſir 
eſtate : and it was held by the Lord Keepe! 
and Maſter of the Rolls, that this defeft 1 


the execution ſhould be ſupplied, and tl 
plaintiff relieved. 


And ſo, if the power be eBually executed 
only as to part, but intended by 


parties to extend over all that it wi 
covel 
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cover; the court of Chancery will rectify 
the deficiency, although the covenant be'not 
expreſs to make It up out of the lands ſub- 
je& to the power, 


Thus, where Lord Clifford, being by mar- 
riage ſettlement tenant for life of certain mz- 
nors and lands in Ireland, of the annual value 
of 1000 ].-per annum, or more, with power to 
makea jointure not exceeding that ſum, cove- 
nanted, upon his marriage with Lord Berkley's 
(daughter, to ſettle a jointure on her to that 
amount ; and, purſuant thereunto, a ſettle- 
ment was made, ' and a particular of lands, 
being part of the premiſes within the power, 


for 
ny mentioues and ſet out for the jointure, and 
i, "re was a covenant in the ſettlement, that 
Lv) 


they were of the yearly value of 10007. 


f!l ſhort, and were not worth above 6007. 
er annum. | 


fenant could be conſidered as an execution 
i the power, ſo that the deficiency might 


de made good out of the premiſes ſubject 
hereto ? 


It was contended fo the remainder-man 
a tail, that, he claimed under the marriage- 
M's: ſettle- 


Lord Clifford died : and the Jands ſetiled 


Clifford v. 
Burlington, 


2 Vern. 379: : 


S. C. cited, 
2 Will. 229, 


And the queſtion was, whether this co- 
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Alford V. Al. 


tord, cited, 


Annc, 


he had neglefted to do fo, and had dir 


be extended or carried further 7» equity. | 


ter the death of certain tenants for life vii 
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ſettlement as a purchaſer, and that Loy 
Clifford had only a power to have charge 
the eſtate with 10007. per annum. That, i 


without executing his power, a court 
equity could not do it for him, and, therehy, 
raiſe a jointure of 10007. per annum in the 
eſtate, although it had been reaſonable and 
Juſt for him to haye done 1t 1n his life-time, 
The law then would be the ſame if he ha 
executed his power in part, haz could no 


tenant 1n tail covenanted to make a ointure 
although he might have done it by a fine 
or common recovery, yet a court of equit 
could not relieve or decree a jointure, Þut 
Lord Keeper Wright decreed the jointur 
to be made up 10001, per annum out of tht 
lands ſubject to the power againſt the iſut 
in tail, although he was not privy to the 
marriage-treaty,. nor guilty of any fraud. 


And this principle was carried till fur 
ther in the caſe of Alford v. Alford, for, | 
that caſe, no mention was - made of tit 
premiſes ſubject to the power ; and the gones 
of the power, at the time of his covenale 
ing to make the jointure, had rot the pov" 
veſted in him, for it was to commence a 


Ns 


03% 


( 169 ) 


out iſſue male; and the covenant, which 
was held to execute the power, was made in 
the life of one of thoſe tenants, But, al- 
though it might be conſidered as a fort of 
ſtrain in the ſenſe of terms, to ſay a power 
was executed before its commencement, yet 
the execution was allowed to be good in 
equity. The fats of the caſe were as fol- 
lows : A. ſettled land on himſelf for life, 
remainder to his wife for life, remainder to 


his firſt and other ſons in tail male, remain- 


der to F. A. for life, remainder to his firſt 


and other ſons, Efc., remainder to E. A. in 
like manner, with power to F, A., after the 
death of G. A. and his wife without ifſue male, 
or of anv after-taken wife of G. A., to ſettle 
{ much of the premiſes as did not exceed 
1004. per annum in jointure on a wife, F. A., 
'n the life-time of G. A., covenanted, 
conſideration of marriage, to ſettle lands of 
100/. per annum upon his then intended 
wife; and afterwards*G. A. and his wife 
died without iſſue. Then F. 4., who gave 
tais covenant for ſettling a jointure, died 
without iſſue, whereby the premiſes came 
to the remainder-man E. 4.: and the widow 
Y F. 4. having brought her bill againſt 
#4. to make Fo? her jointure ; it was de- 
creed by Sir John Trevor, Maſter of the 
%olls, on conſidering many precedents (as is 
expreſſed 


(--190-:} 


expreſſed) that the covenant to make this 
jointure was a good execution of the 
power, and that the wife was well intitled 


to the 1001. per annum, and all arrears, from 
her huſband's death. 


And ſo little attention does a court of 
equity pay to the intereſt of the owner or 
remainder-man,' when put in competition 
with that of the appointee of a power { 
circumſtanced ; that, if the donee of ſuch 
a power execute it in equity, by marriage- 
articles refering thereto, and therein reſerre 
to himſelf an eleftion to fecure a join- 
ture, either under his power, or other- 
wiſe, at his diſcretion, any a& of his, by 
which he ſhews a diſpoſition to make the 
ſettlement on the lands ſubje& to the power, 
will, in equity, amount to an eleCtion to 
bind the owner, or remainder-man ; and 
the latter cannot, in reſpect of ſuch eleftion, 
diſcharge himſelf from being liable to the 
execution of the power, and. put the ap- 
pointee, in the firit place, to' purſue the 
perſonal effes of the donee under the 
covenant or articles, 


Po! 


—_— 


Counteſs of Thus, where Thomas Farl of Coventry, 


Coventry v. being ſeifed in fee of ſeveral manors, & 
Earl Coven- 


try, » Will. 223. S. C. Gilb. Rep. Eq, I 60. Strange 596. Et. 
vid. arguments at large at fe end of Francis's Max. in Eg. FI 
ome 


"> . _— 
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W (ome in poſſeſſion, and others in reverſion 
E expectant upon lives, by will, dated March 
24, i658, deviſed part thereof to his eldeſt 
ſon Thomas for his life, remainder to his 
&rſt and other ſons in tail male, remainder 
over, Ec. ; in which will there was a power 
given to any of the deviſces for life (when. 
ſeiſed) by any writing or writipgs, indented, 
under his or their hand and ſeal, or hands and 
ſeals, to ſettle any part of the premiſes, not 
exceeCing 5007. per annum, upon any wife 
which they Thould refpe@tively marry, for 
her jointure, ſo as ſuch wife brought a por- 
tion equivalent to ſuch jointure, The teſ- 
ator died, and the eldeſt fon dicd, leaving a 
ſon, who dying under age, the ſecond fon, 
Gilbert, ſucceeded to the eftate, G7lbert, 
being ſeiſed of the eſtare by virtue of the 
will, upon a treaty of marriage with the 
plaintiff (his ſecond wife) and Sir Strenſham 
Maſters her father, bv articles, in confide- 
ration of the intended marriage, and 10,000 /, 


g which was actually paid as the marriage- 
. N 2iion, covenanted 7ha? be or his heirs 


would, after the marriage, at his own coſts 
and charges, according to the power given him 
ts bis father's will, or 0T.9:rwist, by good 
Onveyances, convey, ſettle, limit, and ap- 


 uppointed, ranors, meilſuages, &c. of 5007. 


Per 


Point, or can/e to be conveyed, ſettled, limited, 
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per annum vpon the plaintiff for her jointure | 
to commence in poſſeſſion immediately after Wi 
his death if ſhe ſurvived. 


Soon after the marriage, Earl Gilbert wen 
down to his country ſeat, delivered the ar 
ticles to his ſteward and his court-keepe, 
and direfted them to look over his rental 
and to find out a fit-part of the eſtate to ſettle 
according to his rentals. A part being x 
length fixed upon, and a particular there 
being made, the earl ordered inſtruQtions to 
be drawn for counſel. Theſe were after 
wards ſent to counſel, and, upon ther 
opinion being given, a ſettlement wi 
drawn and ingroſfſed, and left with the ear's 
ſteward for execution. From various tt 
cumſtances the execution of the deeds ws 
omitted, and the earl fell ſick and dic 
And, on a bill brought againſt the remainder 
man in tail under the original will, and tht 
perſonal repreſentatives of Ear] Gr/bert, tw 
queſtions aroſe; Firſt, Whether any a0 
done by Earl Gilbert would be binding, an 
a real lien upon the remainder-man. 
condly, if fo, whether he had any right 
be relieved againſt the heir and executor of 


Earl Gilbert, touching his real and perſonal 
citate. | p 


And, 


293-3 


And, upon the firſt queſtion, Lord Maccle/- 
21d, the Maſter of the Rolls, Mr. Baron 
4 Price, and Baron Gzlbert, were clearly of 
Wopinion, upon the principles already men- 
tioned, that the arzicles, refering to the will, 
would have- been alone 1ſufficient to have 
bound the eſtate ſubje&t to the power, and 
that they operated as a real charge and lien 
upon the remainder, 


Upon the ſecond queſtion alſo they agreed, 
that the remainder-man had no right to be 
relieved againſt the heir and executor of Earl 
Gilbert; but they differed in opinion as to 
the operation of the words of the ſettle- 
ment; for, upon that queſtion, Mr. Baron 
Gilbert obſerved, that the covenant was, that 
the earl, or his heirs, or executors ſhould 
ſettle lands in purſuance of the power, or 
otherwiſe. It had been ſaid at the'bar, that 
the words, or otherwiſe, at the end of the 
covenant, ſhould be looked upon as mere 
technical words in the draught, and that 


and they ſhould have no operation to charge the 
ce. WY "ca! or perſonal eſtate of the earl. Thar, 
ht ro BMW 'n his opinion, was cramping the articles 
or of WW '90 much : for, to reje&t any words out of 
condi "ils or conveyances, it muſt appear ex- 


ecding plain, that nothing could be meant 
r intended by them. T his had been a /a- 


cred 


—_ - 
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cred rule in all expoſitions, and what, | 3 
once departed from, might introduce th Ml 
greateſt inconveniences, and by deere 
cancel and defeat rhe end of all written agree 
ment whatſoever. His apprehetiſion wy, 
that the words, © or otherwiſe,” were au. 
liary to the real lien upon the eſtate. by th 
former words. That he took to be the n+ 
tural and general conſtruction ; as he look: 
ed upon it, that the marriage was had, an 
the . portion paid, in contemplation of the 
power ; and if the earl had not had ſuch; 
power, the marriage had never taken effed; 
and therefore the dominion he had over the 
eſtate by virtue of the power, muſt be 
reckoned to be the conſideration of the mar | 
riage, and the original foundation of this 
Jointure; but the words, © or otherwiſe 
made the obligation he was under for prv- 
viding for the lady ſtill ftronger than it wa 
before. The power was a lien only upo 
rhe heir, and he alone in execution of the 
power, could have been obliged to make 
good the jointure : but, as the eſtate w# 
loaded with many incumbrances, which mull 
haye been previouſly ſatisfied and diſcharg: 
ed before ſuch jointure could take effect, ! 
was but a prudenr proviſion, to. bring the 
aſſets, which were come to the hands of tit 
executor, in aid of the proviſion he intended 


for] 


C963 


f,r his lady; and to make the executor auxi- 
liary, in caſe the land proved defeCtive. 
The only ground of the expoſition contend- 
ed for, was, that, whenſoever there was a 
debt charging a real eftate, the executor 
ſhould aſſiſt the heir in paying it, becauſe 
the aſſets were the proper and natural fund 
for ſatisfying ſuch a debt ; ſince, if the teſ- 
tator himſelf had, in his life-time, diſcharg- 
ed it, the aſſets would have been ſo much 
the leſs conſiderable ; and that, as mortgages 
which were due to the deceaſed, went in 
increaſe of the perſonal eſtate, ſo it ſeemed 
to be juſt, that the ſame fund ſhould be ap- 
plied towards ſatisfying them : and, there- 
fore it was, that courts of equity did every 
day ſettle proportions and contributions in 
theſe caſes between heirs and executors. 
But, it could not here be preſumed that the 
parties had 1t in their intention to ſubje& 
any thing but the power; and, therefore, 
to bring in the perſonal eſtate, would be 
creating an original power, that was no 
where taken notice of, nor did it appear to 
have been intend*4 in the whole negotiation. 
This he ſaid would be ſubſtituting a new 
power inſtead of an o1d one, 


Baron Price thought the words, or otþ#1i/e, 
FTE not to be laid any great ftreſs on, or 
WCTre 
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were of great weight, being generally inſerts! Ml 
in all covenants by conveyancers. Bu, 
- granting them. the ſtrongeſt import and ſig. 
nification, he thought they had this obviay 
and natural meaning; that Earl Gilbe 
might be at liberty to make a proviſion for 
his lady out of another fund ; or that, if 
the eſtate to which the power extended 
ſhould prove ſhort and defeCftive, he ſhoull 
be obliged to aſſign another fund for ſvp- 
plying ſuch deficiency. I 


The Maſter of the Rolls agreed with 
Baron Price in thinking, that Earl Gilbert 
had his election to make this conveyance 
by way of appointment according to the 
power, or, to convey or procure to be 
- conveyed an eſtate in fee ſimple ; and thi 
was his opinion notwithſtanding the objec- 
tion that had been made, that the word þrir: 
ought to be rejefted, as inconſiſtent with 
the proviſion, which was to take effect in- 
mediately after the death of Earl Gilbert 
which it was impoſſible it ſhould do (fas 
they who made the objeCtion) in caſe ſuch 
proviſion was to be made after his death by 
his heir. Yet here were words, whereby It 
had a liberty to execute thoſe articles, 0 
appointing the uſe purſuant to the pow 
or, by conveying lands in fee ſimple; 

(though 
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(though he did not think the earl would 
W deliberate long upon that point, whether 
W he ſhould charge lands which were already 
W {ttled upon the remainder man, or thoſe 
which he had: abſolutely in his power) bur 
that which ſhewed he was to have an eleQtion 
were the words, or procure to be conveyed, 
which muſt neceſſarily have relation to lands 


- in fee ſimple only, becauſe the power of ap- 
, pointment under the will, being perſonal 
to the ear] himſelf, he could not transfer it 

| to, or procure it to be executed by, another. 

t Taking this expoſition then to be right, 
i there was no reaſon that, becauſe Earl G:/bert 
Wn thought fit to contract for lands which were 
he in his power, and alſo for lands which were 
he not in his power, the party with whom the 
his contract was made ſhould thereby be pre- 
h Judiced as to the lands which were in Earl 
FE Gilbert's power : and the queſtion coming to 
tk be whether, within the view and intention 
El of the parties, theſe articles ought to be 
1, WW pfidered as a charge upon the lands, 
cid waich he might charge in the power in 
<1 WI © vill? he muſt be of opinion, that they 


vere a Charge upon that eſtate, and that the 
alternative was but auxiliary, and put In as 
a poſition, in caſe of a default in the lands 
wer, ll © Ppriſed in the power: and, therefore, 
lar the preſent lord could not deliver him- 

N ſclt 
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ſelf from the execution of that power which | 
it was certainly within the intention of Ear] 
Gilbert to have executed, and which was a; 
clearly within the intention of Sir Srenſhan 
Maſters to ſtipulate for. 


| And as to this point the Lord Chancellor 
agreed with the Maſter of the Rolls in opi- 
nion, ſaying, that it would be a moſt ex- 
traordinary expoſition of the articles, and 
what muſt tend intirely to defeat -the 1n- 
tention of the lady and her friends, that be- 
cauſe his Tordſhip had a liberty to ſettle 
other lands, (if any he then had or ſhould 
purchaſe afterwards) therefore ſhe ſhould 
loſe her lien upon the eſtate which was firl 
bound and contratted for, when he had 
made no other ſettlement ; that the principal 
_ covenant ſhould be triped up and defeated 
by that which was only auxiliary. 


| It is obſervable upon the foregoing caſe, 
that they fall nearly within the principle 
laid down in the fourth reſolution in Cleres 
caſe; for, in all theſe caſes, the donee wi 
clearly inveſted with the power, and able t9 
have executed it properly, and indiſputably 
intended to execute it in favor of the ap 
pointee : and the inftrument- which the 


court conſtrued, as effefting that intent, 
2 | Was 
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. 

was of the ſame ſpecies as that required by 
the power: namely, a deed. Then the 
court went no farther than it ordinarily does; 
it held that the conſideration being paid for 
the covenant, gave the covenant the effect 
of an aftual conveyance ; ſo that the court 
only put a conſtruction on the intent of the 
covenantor, and not on the power, or the 
inſtrument of execution, as with relation to 
the power; for that inſtrument anſwered in 
form the deſcription of the power. 


But, in the two following caſes, we ſhall 


ſee the court went ſtill farther in favor of a 
wife; for, they not only held that a power 
was well executed by one ſpecies of inſtru- 
ment, when 1t was expre/sly required to have 
been executed by another ſpecies of inſtru- 
ment ; but alſo that where the party appoint- 


ing by virtue of the power was, at the time - 


of executing the inſtrument decided to be a 
good execution of the power, unable to do 
any legal a&t by reaſon of infancy. 


Thus, where the huſband, by virtue of a 
ſettlement made upon him by an anceſtor, 
Was tenant for life, with remainder to his 
iſt, &ec, ſon in tail male, with a power to 
tie huſband to make a Jointure to his wife, 
* by deed,” under his hand and ſeal. The 

N-2---.- huibanc!, 
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huſband, having a wife for whom he hat | 
made no proviſion and being in the Iſt if 
Man, by his laſt will, under his hand and 
ſeal, deviſed part of his lands within his 
power to his wife for her life. It was ob- 
jected, that this conveyance, being by a wil, 
was not. warranted by the power, which di. 
rected that it ſhould be by deed; and a yill 
was a voluntary conveyance, and, therefore, 
not to be aided in a court of equity, & 
per curiam this was a proviſion for a wilt 
who had none before, and within the ſame 
reaſon as a proviſion for a child not before 


And, in the preceding caſe, the legal eſtate 
being 1n truſtees, they were decreed to co- 
vey an eſtate for life to the widow, in the 
lands deviſed by her huſband's will. 


| Again, where M. deviſed lands to the uſe 
of himſelf in tail with remainders over ; vitl 
a power to the ſeveral tenants for life, wh# 
in poſſeſſion, to make a jointure, ſo as ſuc 
jointure did not exceed a moiety of tit 
eſtate; during the infancy of one of tit 
tenants in tail, there was a treaty for Þ 
marriage; which being agreed upon, his 
mother and he (the infant) covenanted with 
the wife's relations, that within ſix moni 


after 
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afcer he came of age, he ſhould ſettle ſo much 
of the land as ſhould amount to 100 . per 
annum upon his then intended wife for her 
life, The marriage took effeft, and they 
| had iſſue a daughter ; and the huſband dying 
afterwards without making the jointure, the 
E widow brought her bill againſt the remainder 
man to compel him to make good the ſame ; 
and it was objeted. Firſt, that this cove- 
nant was made by an infant who could not 
| covenant. Secondly, that no land in par- 
| ticular was covenanted to be ſettled, but 


enum. But it was decreed by the Lord 
a good execution of the power, 


And ſuch a covenant, relating to lands 
ſubje&t to a power, made in conſideration 
of marriage, will operate, in equity, as a 


execution of the power, although in favor 
of a child. 


Thus, where copyhold tenements were ſur- 
rendered by huſband and wife, to the uſe of the 
nie for life, and afterwards to ſuch uſes as ſhe, 
by any writing, or by her laſt will atteſted by 
tee witneſſes, ſhould appoint. She accord- 


bgly, by a writing purporting to be her laſt 
N 3 will, 


only ſo much as ſhould amount to 100 7. per. 


Keeper, that this covenant was, in equity, 


good revocation of a will previouſly made in 


Cotter v, 
Layer. 
2 Will. 
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\ will, and ſiened by her in the preſence of three | 


ment made by the wife on the ſecond mar: 
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witneſſes, gave, deviſed, limited, and ap- 
pointed the premiſes to her daughter in tail 
remainder to her brother in fee. Aﬀter- 
wards fhe, her huſband veing dead, did, 
upon a marriage agreed to be had between 
her and the plaintiff in the ſuit, by deed or 
writing atteſted only by two witneſſes, cove- 
nant to ſurrender the premiſes to the uſe of 
her intended huſband and herſelf, and the 
heirs of her huſband ; who covenanted to 
ſettle an annuity of 3o /. per ann, on his in- 
tended wife for her life. The marriage took 
effe&t, and ſhe died within the year. And, 
upon a bill filed by the huſband, to compel 
the daughter to perform the covenant of her 
mother ; it was objected, firſt, that the deed 
or writing of the wife's atteſted by three 
witneſſes, was a good ſettlement on the 
daughter, and an effeCtual execution of the 
power, which could not afterwards be al- 
tercd ; for, that it would not operate © 
a will, but by way of writing declaring 
the ule of the copyhyhold, becauſe a feme 
covert could not make a will. Secondly, 
It was objected, that, ſuppoſing this to be 
a writ © In nature of a will, yet the agree” 
riage, being but a covenant, could 10 
amount to a revocation of a will. Sed ff 
curiam, though a covenant or articles do 00 


at 
"yy 
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at law, revoke a will, yet, if entered into 
for a valuable conſideration, amounting in 
that court to a conveyance, they muſt conſe- 
quently be an equitable revocation of a will, 
or of any writing in nature thereof, And it 
was plain, in the preſent caſe, that the writ- 
ing was intended as @ 2971, and not to diveſt 
L. of. her ' eſtate during ber life, as it muſt 
have done had it been ar appointment of an 
uſe to take effecEc 1n preſent. 


And as a covenant is a good execution 
of an appointment by virtue of a power in 
favor of a wife whoſe claim is founded upon 
a valuable conſideration ; ſo it will likewiſe 
be, if made in favor of children who claim 
upon a good conſideration : thus where B. 
ſettled lands to the uſe of himſelf for life, 
and hen as to part to his wife for her life, 
for her jointure, remainder to the iſſue male 


of his own body with ſeveral remainders 


over; with a proviſo, that, if he ſhould 
have any younger children, it ſhould be 
lawful for him, by deed or will, executed 


In the preſence of two or More witnefles, | 


to limit and appoint any of the ſaid lands, 
except thoſe in jointure, to ſuch perſon, 
and for fuch eſtates as he ſhould think fir, 
for :2ifing 5001. a piece for ſuch younger 
ldren, to be paid at ſuch times and in 

N 4 ſuch 


Saith ve 
Bianfrey. 


. Gilb. Rep. 


Eg. 160. 


} 
| 
| 
f 
| 


Vid. inf. 


| Sommers held that it was, and deemed it; 
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ſuch manner, as he, by ſuch'deed or will 
ſhould declare; and, covenanted to do {y 
accordingly. B. died, leaving ſeveral young. 
er children, but did not make any appoint. 
ment. And, on the queſtion, whether this 
covenant, contarned in the deed that raiſed 
the power, was a good execution of the ap- 
pointment in purſuance of the power ? Lon 


charge upon the land which bound the 
iſſue in tail: and his lordſhip ordered the 
5001. a-piece to be raiſed for the younger 
children immediately, 


But it ſeems neceflary that ſuch covenant 
ſhould be united with the deed raiſing the 
power, or have reference to, or recite tit 
power, or mention the hereditaments ſubjett 
thereto; for, otherwiſe, it would fail ; as, 
ſuch caſe, a general covenant cannot be cor- 
ſidered as an execution of the power, Cl 
take effect as a lien attaching upon the eſtate 
ſubje& thereto; and ſomething like this 
ſeems to have been meant in the paſlage In 
the report of Elliott v. Hele, 1 Vern. 40, 
where the chancellor ſays, in his judgment 
On that caſe, ** that the power, being a3 
neral power to make a jointure, and not fail 
of what lands in particular, was not fuci 3 


l:en upon the lands as ſhould affecta purchaſer, 
| thougl 
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1 though the power had been afterwards exe- 
W ../-/; much leſs when it was not executed 
W.: all; for, as a man by ſuch general power 
W might make a jointure of $007. per annum, 
{> he might make a jointure of 50/. or 51. 
per annum 3 and that there was a difference 
Ehetween a defeftive execution of a power, 
Lind a power not executed at all,” 


lt appears by the report of that caſe, as 
ſtated, that the inſtrument that created the 
power gave the donee thereof divers ma- 
nors, with a power to ſettle a jointure on 
certain premiſes therein particularly ſpeci- 
fied, which, de faFo, conſiſted only of a 
manſion-houſe and lands of the value of 
about gol. per annum, the other premiſes 
contained in the will being previouſly ſub- 
jected to an intail ; the objection therefore, 
as put in the mouth of the chancellor, could 
wt apply to this caſe; becauſe the power 


cular one, and, conſequently, a lien upon 


pe i Bite lands if duely executed. Beſides, ſup- 


40, Wiſe the power had been a general power, 
ment WW would then have reſted on the diſcretion 
agt- WM the donee thereof, to appoint the whole 
1 ſod Wi #ny part of the premiſes ſubjetted thereto 
ach 3 W" jointure ; for, in ſuch caſe, although the 


haſer, 


Per may be ſaid to be general as to all 
10ug) 


the 


ere was not a general power, but a parti-_ 


2 Ch. Ca. 
29. 87... 
S, C. ſupra. 
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raiſes it, yet, it is particular as to the Pre- 


be paramount to any purchaſe with notice 
| made from the donee, be it for a valuable 
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the lands contained- in the ſettlement whic 


miſes upon which it is- to operate ; and, nat 
being reſtrained, of courſe includes the 
whole of them: and therefore the appoint 
under the power has nothing to do but t 
ſhew that it has been legally executed as to 
the whole, or a part, and then her title wil 


_— YM..-- 99” HR. 


conſideration or otherwiſe, if not carried 
into effe&t by an aſſurance that deſtroys the 
power ;z for, it will be a title, not by the 
donee of the power, but by the creator 
of ir, and will take effe&t out of the inſiru- 
ment creating it. But it ſeems perfedly 
conſonant to equity, that a covenant t0 
make a jointure without ſpecifying of what 
amount, being inſerted in, or refering ton) 
deed, or mentioning any premiſes, from 
which an inference or preſumption may bt 
made of the extent of the jointure, or 0 
the object on which the jointure 1s to attach 
cannot be conſidered even as a defective 
execution of a power; for, there is, in {vc 
caſe, no ground from which a conclulo 
can be drawn, that the perſon, making {uct 
general covenant, had the power 1n his conyg 
templation, unleſs it be, that this ſhould 


be an execution, becauſe the perſon who 9 
yenantcy | 


Cl 
ter 
IS 
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venanted might, by proper means, have 
executed this power, which would be car- 
ryingthe doctrine of preſumption further than 
any caſe that I have met with has yet done, 
and which, in the caſe of E//iott v. ele, the 
court refuſed to do. The chancellor's ob- 
ſervations therefore in E!/iott v. Hele, ſeem 
to me to have been miſtaken by the report- 
er by being applied to the power, inſtead 
of the covenant. 


ROT CEE IT OLE 


As a court of equity will diſpenſe with 
the form of the inſtrument by which an 
zwpointment, in purſuance of a power, is 


cency in the circumftances required to at- 
tend the execution of ſuch power, when 1t 
s executed for a valuable confideration. 


utter v. Layer, although it was obje&ed, 
hat there were but two witneſſes to the laſt 
ited of appointment, whereas three were 
required by the power, and that, 7hereſore, 
he deed was void as not purſuant to the 
power: yet the court ſaid, that the articles, 


that of marriage, were good though not in 
þ.: | 
1Zncſs purſuant to the power; for the 


made; ſo, likewiſe, 1t will /upply any defi- 


ding for a valuable conſideration ; namely, 


COurts, 


Thus, in the before-mentioned caſe of g,.... ,c,. 


—- WI -—_— —— -- - ———  - i OR _ 


3. 
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to AEST... NAS BEL RS 


Sarpiſon v., 


Dey, ſupra, 


_ et Prince's 


caſe, infra, 


| of circumſtances. 
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courts, in ſuch caſe, would ſupply the war 


Sealy; So, where M., having a power of dif. 
' 2 Atk. 412. poſing of 4000 1, by deed or will, executedin 7 
v. C. fupr2. the preſence of three witneſſes, to any perſn K 
ſhe ſhould appoint : ſhe, being about © 
marry, by articles executed in the preſence Wi ., 
of two witneſſes only, appointed 20001, pat bi 
of the 4000 /. to be for the uſe and beneit Wi + 
of her intended huſband during the covertwe; af 
and, after her death, to her ſon. The mar- ſy 
riage took effect, and upan a. diſpute be- al 
tween the remainder-man and the huſband, WI 
the queſtion was, whether theſe articles, en- Wi of 
tered into upon the marriage, amounted Wil oc 
to an appointment within the power? Lord by 
Hardwicke was of opinion that they did; ſe1 
for that, notwithſtanding it was inſiſted WW of 
that it was a defective appointment, WW an 
becauſe there were only two witneſſes; WW in 
yet this court could ſupply that &- WW fii 
fet, when it was executed for a valuable ef 
| conſideration : much more when it was 4 Wl th: 
execution of a truſt only, as was the cal Wi da 
Vid. az to here: and, although the appointment v3 Th 
children, inaccurately expreſſed, and in an informal WW the 
Smith v. Aſh- : 6 the] 
ton, infra, et MAnner, It would amount to a gran? 0 po 
Thwaites v. 29004, to the huſband, by 


bi 


And| 
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And equity will ſupply a defe& by reaſon 


of a variance from the circumſtances re- 
E quired by a power, as well when the power 
is executed for a.good, as when It 1s executed 
for a valuable conſideration. 


Thus, where F. $S., having four children, 
viz, two ſons and two daughters, ſettled 
bis efate on truſtees, to the uſe of himſelf 
for life, remainder to his wife for life, and, 
after their deceaſe, to the uſe and uſes of 
ſuch child or children, and in ſuch ſhares 
and propbrtions, as he ſhould appoint by any 
writing to be by him ſigned in the preſence 
of two witneſſes, and, in default of ſuch ap-= 


by his will ſigned by him, and atteſted by 
leveral witneſſes, deviſed a rent-charge out 
of thoſe lands to his youngeſt ſon for life, 
and to the firſt ſons of his body ſucceſſively 
in tail; and, further willed that, in caſe his 
lad ſon died without iſſue male ſo as the 


that he ſhould pay 5007. a-piece to ht:s 


le Gughters, The ſon died without iſſue. 
2 The bill was filed by the daughters againſt 
+ tte eldeſt ſon, to have their five hundred 


pouncs a-piece according to the will. He, 


nd Ol ths power þ 
lit power was not well purſued nor exe- 
cuted 


ellate ſhould come to his eldeſt ſon, then 


way of piea, ſet forth the deed of ſettle- 
mnt and power prout; and inſiſted that 


Thwaites v. 
Dey, 2.Vern, 
80. et vid. 

1 Atk. 568, 
569. et 
Parker Vs 
Parker, cited 
Strange 604, 
et infra. 


pointment, to his eldeft ſon in tail. He, 


Roberts v, 
Dixall, 
Ca, Abr, 
608. 19. 


2-E. 
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cuted by the will ; becauſe, although th | 
teſtator might have diſtributed the Jy l 
among his children, in what proportions e l 
thought fit, yet, he had not power to gr t 
or deviſe a rent-charge, or ſums of nioney, f 
he had taken upon him to do. But th t 
court diſallowed the plea, and ordered vin e 
to anſwer over, W 
0 

So, where A. upon his marriage, cove- n 
 nanted, that his eſtate ſhould be chargeabl: b 
with 1000 /, for the benefit of younger chil : 
ren: and his wife, having an eſtate of het t 
own, ſhe and her huſband, after marriage, i 
levied a fine of it, and the uſes declared were, W 
that . and his wife ſhould have a pov! fo 
by any deed or writing under their hands ef 
and ſeals, or the ſurvivor of them, by his (0 
her laſt will, to appoint and divide the ea: * 
among their younger children in ſuch pro- ll * 
portions as they or the ſurvivor ſhould al 
think proper. A. ſurvived, and by his vil "yg 
gave his daughter (who was the only young: : 
er child) 20001]. which he declared ſhovls s 
be in lieu and in full fatisfa&tion of the ſo 
1000 7. , covenanted to be raiſed out of þ1 
own eſtate, and he charged the 30004. 0! ; 
nis wife's eſtate, intending thereby to exe a 
cnte his power. And one point made WS C 


WW hether tnis Was- a good eXecution ol the] 
power i 
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power * And it was urged,. that this was a 
naked power, and ought to be executed in 
che very terms of it; and it was compared 
to a condition, which muſt be ftridly per- 


that the power was. in ſubſtance well execut- 
ed, It was true the direct terms of the power 
were not purſued, but the intent and deſign 


might have appointed part of the gate to 
be fold, and the money raz/ed by ſuch ſale. 
And what was done was exactly the ſame 
thing. The court might order a ſale. It 


which way the child was to be provided 
for; only, that giving a portion of the 
efate itſelf might be the means to tear it 
to pieces, whereas now the eſtate would be 
kept intire ; and, it was better for the daugh- 
ter that ſhe ſhould have a ſum of money than 
 aſmall eſtate ; and, though the will might 
hot enure as a good execution of the power 
In ſtritneſs, yet, within the meaning and 
celign of it, it was a good charge for the 
young lady's benefit. 


And, in favor of children, a court of 
quity will not only aid an appointment un- 
Gr a power defeFively executed, but allo a 
Power defeRtive in itſelf; as a leaſe made un- 
Uuecr 


formed ; but reſolved per Lord Hardwicke, 


of it was : it was admitted that the father 


was the ſame to the heir or remainder-man 


Prince v., 
Green» in- 
fra, 


Hervey v. 
_ Hervey, 


i Atk, 591." 
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der 2 covenant, .to ſtand: ſeiſed in conſider: 


ation of natural affeCtion, _ - 

And, if a power be firſt executed def 
tively as to part only. of. the. interef 
which the appointer has, by virtue. thereof, 
a dominion over, 'and then he executes it 
defeively. as to. the whole, acourt of equity 
will, in favor of a purchaſor for a valuaili 
conſideration,  reje& the firſt appointment, 
and ſupply any defeCt in the laſt, the intm- 
tion being evident. 


Y 


Thus, where Edward Hervey the father, 
by a ſettlement made on his marriage with 
his firſt wife, (the mother of the defendant 
Michael Hervey the- ſon,) was tenant for lit 
of the family eſtate, which was very large, 
with a power to make a jointure on a {- 
cond wife of 6001. per annum, remainder in 
rail to his firſt and other ſons, It was # 
greed, on the marriage of Michael, that « 
recovery ſhould be ſuffered to bar the uſes of tbe 
former ſettlement, and that, in conſideration 
of 50001., part of the portion paid to tit 
father, Michael ſhould be immediately pu" 
into poſſeſſion of part of the eſtate ; and ® 
to the reſt, it wag to be ſettled on the fa 
ther for life, with power for him to make * 


jointure of ſuch of the-lands as he thought | 
propet, 


(-193; 3 


proper, not exceeding 6007. per annum, re- 
mainder to the ſon in tail, remainder over ; 
which ſettlement was made accordingly, 


Edward the father, before his marriage 
with the plaintiff who was his ſecond wife, 
by a deed, dated the fifth of May, 1725, 
conveyed all the premiſes in the ſertlement 
contained, limited to him for life, of the 
rearly value of goo /., to truſtees, in truſt, 
in the firſt place, to pay 209 ). clear, as pin- 
money, to the intended wife during cover- 
ture, and, upon further truſt, if ſhe ſurvived 
her huſband, tq pay 300 /. per annum rent- 
charge to his wife for her jointure, and to 
permit the defendant Michael! to take the 
profits of the eſtate, provided he did not in- 
terrupt her in the receipt of the goo ]. per 
amnum, waich was declared to be in bar of 
tower of the wife, or of any jointure on any 
other land, The marriage took effe&t. 
Then Edward, by a ſecond deed, gave his 
vite another 3o9 /. per annum clear, as a fur- 
tier proviſion by way of jointure. And after- 
vards he, by a deed of the 15th Fan. 1751, as 
4 further proviſion for the-wife and in exe- 
Ution of the power, conveyed all the ſame 
premiſes to the truſtees in the former deed, 
o raiſe, during the joint lives of the 
hand and wife, the furcher ſum of 109 2. 
Q per 


$; 
o 


caſe ſhe ſurvived her huſband, in bar of al 
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per annum for pin-money, and the nett ſum of 
6001, per annum as a proviſion for her in 


other proviſions before made ; and in this 
ſettlement was the following declaratory 


{ 

clauſe, viz. it was thereby declared and 
agreed, by and between all the' parties to 
theſe preſents, that it was the jntention of 
that deed, and of the preceding ones, to ſe+ \ 
cure a jointure to his then wife, not exceed- j 
zng boo I. per annum, No recovery <vas ever 3 
ſuffered in purſuance of the agreement on ih k 
ſon's marriage. Edward Hervey died, his t 
wife ſurviving; and ſhe filed a bill agaial ct 

Michael, and the truſtees under the ſeveral b( 
deeds, to have the benefit of thoſe provi de 
ſions, all, or ſome of them. This caule to 

was twice heard before Lord Hardwick. il po 

On the firſt hearing his lordſhip ſaid, we WW Fo 

firſt thing to be conſidered was the col Wl tu 

ſtruction of the power under the deed be» WW ay 

tween Edward and Michael Hervey, It v4 Wl Th 

very plain, that this was a power in £4 ni 
ward Hervey to ſettle @ jointure upon a) Bl jy 

_ after wife, zoties guoties, upon any ſuble- BMW i 
quent marriage; it was likewiſe a powe! 'v BW hay 

ſettle and aſſure, that was, to convey Po Ws 
eſtate: but then it was limited in point 987 

'value, for he could only /ettle ſo muco Fu 
would amount to 6007. a-year, and char] 4; 


only 
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only during the natural life of ſuch wife. - 


[t was very certain that Zdward could not, 
in point of law, by virtue of this power, 


ter marriage by way of proviſion for the 
wife, To conſider then in what manner 
Edward had executed this pawer. By the 


which were ſubject to the power to truſtees, 


3201, per aunum. By the ſecond deed, they 
were to raile goo /. per annum more clear of 


cited, that he intended only to ſecure to her 
bool, per aunum, and no more by all thoſe 
deeds, Then, upon this ſtate, it appeared 
to his lordſhip, that the execution of the 


for the power was to ſettle lands for a join- 
ture or proviſion, not exceeding 600 1. per 
mum, and he had ſettled goo/. per annum, 
The words jointyure or proviſion were ſyno- 
Iymous terms ; but this was a conveyance to 
iftezs, which was, in point of law, no join- 
ure; for, to have made it ſo, it ought to 
laye been made to the wife herſelf. Edward 
ewiſe had conveyed a clear eſtate of 600/. 
ff annum, which was alſo contrary to the 


Was U\nd:niably void in law, his loraſhip con- 
Q 2 {tered 


ſettle an annuity clear of taxes upon any at- | 


firſt deed, he had conveyed all the lands 


not to the intended wife, for railing a clear 


taxes, &c. and by the third deed he had re- 


power was abſolutely void in law and equity. 


Per, Then, as the execution of the power | 


4 pm C_—_— 
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ſidered how it would ſtand 7x equity, and he 
faid it would be void there too ; but, when 
he ſaid void there, he did not not mean that 
that court would not go as far as poſſible, t 

ſupply a defett in the execution of ſuch a pour, 


In the caſe then under conſideration, 'i- 
ther of the parties could poſſibly have whit 
was originally intended them by the power; 
becauſe, in reſpe& of Michael the defendant, 
it was contrary to what was ſtipulated be» 
tween him and his father; for, here, it was 
clear rent charge iſſuing out of his eſtate, in- 
ſtead of being /ubjeF to taxes, Ec. ; and, in 
reſpe&t to the plaintiff, the*widow, there 
was not what was ſtipulated for her, becaule 
the power would not extend to ares a Clear 
Tent AY: | 

It had been rightly obſerved by the ba, 
that a court of equity would ſupply a defett- 
ive execution of powers, as well in the caſe 
of younger children, and a proviſion {or 1 
wife, as in favor of purchaſers or creditois.| 
But, the counſel for the defendant. Mithat! 
had infiſted, that this relief was applicable 
only to a wife anprevided for, and that he! 
the wife was provided for by the ſettleme! 
previous to the marriage. Burt, as the whole 


which had been done in this cafe was bs 
| rews) 
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reZly contrary to the power, ſhe muſt be 
looked upon as a wite anprovided for. 


The caſes of Smith and Aſbton, 1 Ch. Ca. 
263, and Tollet v. Tollet, 2 Will. 48g. ſuf- 
fciently proved, that, where powers were de- 


them notwithſtanding. Upon theſe autho- 
fities, and many more which might have 
been mentioned, there could be no doubt 
but that, if a tenant for life, who had ſuch 
power, did, after marriage, execute i, though 
defeFively, yet it ſhould be ſupplied. His 
lordſhip was of opinion in this caſe, that the 


her, previous to her marriage, carried into 
execution ; for, if he ſhould ſo decree, ir 


under the deed between Edward and Mi- 
carl, Then, taking it upon this footing, 
ſhe muſt. be confidered as a wife . anprovided 
for; and, if ſo, ſhe was clearly intitled to the 
relief of the court. This caſe in ſome re- 
pets differed from any other that had been 
cited, viz. Bath and Montague, &c. be- 
cauſe in 'them there was a proviſion, but a 
&feftive one. - ne 

Thus, ir fell pretty much within the rules 
of a wife or child unprovided for by defet- 
= O 3 ive 


fetively execured, this court would ſupply 


wife could not have what was ſtipulated for 


would be breaking in upon the agreement ' 


Infra. 


ſapra 179. 


Weeks v. 
Urn, 


(493-3 


ive proviſions under wills, and, to this eh. | 
poſe, the caſe of Weeks v. Urn, decreed by 
Lord Cowper, 1717 was applicable, | 


One reaſon that weighed with his lordſhip, 
in the decree he was about to make, wa, 
that, if the wife had claimed the 600. jr 
annum without ſetting forth any conſiderz- 
tion, but merely as a voluntary gift from he 
huſband, , there was no doubt but that the 


- court would have given it her ; and it would 


be very abſurd to ſay that, becauſe fheſ: 


forth in her bill a valuable conſideration for 


part, therefore ſhe ſhould lofe the whole, 
If there had been any proof, in this cauſe, 
her uſing unwarrantable means to inſinuate 
herſelf into the fayor of an old man, and that 


- the, by impoſing upon his weakneſs, had 


cained any thing clandeſtinely, it migit 
have had ſome weight; but, in the pt 
ſent caſe, there was not ſo much as a ſug: 
ccition of that kind : and Zefides fhe brougil 
a conſiderable fortune in marriage. Tir 
main argument in Lord Coventry's caſe 


- was, that there was a non execution of tit 


power ; but, there had always been a dilune* 
tion between a non-execution, and 4 de 
fective. execution of a power. Here 


declaratory clauſe in the laſt deed had {up 
plicd any defets that might be in the fon 


e 
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er, and the natural conſequence of this was, 

that the parties waived all benefit that might 

accrue to them from the other ſettlements, 

and were coftitented with the proviſion that 

was made purſuant to the power. That 

clauſe which empowered the ſon to hold the 
eſtate, provided he paid 6001. per annum 
rent to the truſtees for the wife, was not 
within the power, and was, conſequently, 
void : and no conveyance could be purſuant 
to the power, but what was to the wife her- 
ſelf only. And his lordſhip decreed, that M. 
and the truſtees ſhould convey to the plain- 
tifa jointure, not exceeding 600 /. per an- 
1m, out of the premiſes ſubje& to the 
power, liable to taxes, repairs, &c. + 


This cauſe was afterwards re-heard, and, 
0n the re-hearing, it was contended on behalf 
of the defendant Michael, that the father, by 
the power, was to have a liberty of making 
ſuch-a jointure or proviſion as did not ex- 
ceed the rents and- profits of an eſtate of 
boo ]. per annum, and though, as an expreſs 
eſtate had not been limited to the wife herſelf 
for life, it was not properly a jointure ; yer, 
n Ag wag way of proviſion, it might 
be conſtrued a due performance of the pow- 
er, For, firſt, it was a good execution of 
the power at law. Secondly, if not good at 
Be os law, 
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law, it was certainly ſo in equity. Under 
the deed of 1725, it was agreed between the 
plaintiff. and her huſband, that, after the 
rent charge of goo 7. a year out of an eſtate 


of 6007. a year, the reſidue of the rents 
and profits ſhould go to his ſon Miche, 


Therefore, as theſe were parties able to con- 


tra&t in a court of equity, this muſt be con- 


ſidered as good by way of agreement, and | 


any further ſum, which the wife had by way 
of addition after the marriage, muſt be con- 
ſidered merely as a bounty, and the caſe of 


Newport and Savage, before Lord Chancel- 


lor Talbot, and Thwattes v. Dye were cited to 
ſhew, that, when a perſon had a power f 
charging lands to ſuch of his children, and, 
in ſuch ſhares and proportions, as he, by 


- any writing ſhould appoint, he might not 


only limit, but charge the lands, with any 
rent charge or ſum of money. | 


But Lord Hardwicke ſaid that, after heat- 
ing it argued fully, he {till retained hus 
former opinion. He would not repeat what 
he had ſaid before, but would apply himſelt 


to give an anſwer, to what ſeemed to him t0 


be the principal reaſon urged for a re-hear- 
ing. The general argument was, the validitf 
of the firſt ſettlement, at /eaft in a court of 


equity; but he took it to be clear that the 
, _ deed 
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deed of 1731, which was the ultimate at 
tempt towards the execution of the power, 
was a waiver of the former ſettlements, and 
ſupplied any defe that might be in the 
other two. 


He was of opinion that, if this power had 
been executed by the deed. of 1725 7n fa- 
vor of a ftranger, inſtead of in favor of a 
wife, it would have been good : but, being 
merely an equitable thing, the perſon claim- 
ing muſt come into a court of equity. Vith 
regard to the deed of May, 1725, it had been 
ſaid, that the power, having been completely 
executed, it could not be executed toties quo- 


cuted either in law or equity. 


Suppoſing it had been defeCively execut- 
ed, and the parties had afterwards executed 
It properly, there was no doubt but that the 


and void, and it might therefore have been 
executed over again. 


As this was a power to make a jointure 
of lands oxy, not exceeding 600 /. per ann., 
It was not the intent, that the whole eſtate 
lhould be incumbered; for, the remainder 


ties, But he was of opinion It was not exe- | 


lay would have looked upon the firſt as null 


Mn was to have the ſurplus, which he 
would 
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would not have, if the 300 /. per any, rent 
charge ſhould take place; for, then, the 
whole would be liable to anſwer the rent 
charge, and by. that means the remainder 
man would loſe his ſurplus. But, zÞen, it had 
been ſaid, that the court might have taken 
boo l. per ann. out of the goo." per an, 
to anſwer this rent charge. But ſuppoſe 
this eſtate had lain in level of marſh ground 
there might have been inundations, and then 
the part "fo allotted might not even hare 
| produced a rent charge of. 300 /. This 
would have been a prejudice too, in reſpet 
of a ſubſequent remainder man ; for, ſup- 
poſing the 6co ]. a yeat had, by any acci- 
dent, proved an inſufficient fund, then the 
arrears of the teht charge would have ru 
on, and the remainder man, at leaſt, who 


ſtood behind Michael, would have been in- 
jured, 


His lordſhip agreed that, if there had bee! 
no ſettlement beſides the deed of 1724, tir 
court would have found out ſome other vi) 
to make the proviſion for the wife effe&ua, 
and might perhaps have done what Mr. Nie! 
_ had pointed. out ; allotted ſo much of the 
eſtate, which was ſubject to the power, ® 
would have been ſufficient to have anſwer} 


a clear nett ſum of 3oo /, anhually, making 
M's | I 
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to taxes, 


But his lordſhip was of opinion, that, 
whatever the court might have done, under 
the deed of 1725, to aid and aiſt the wife, 
if,it had ſteod ſingly and clear of ſubſequent 
ſettlements, yet, as the cafe was now cir- 
cumſtanced, if the court could not give her 
what was agreed and ſtipulated for under this 
deed, they would certainly ſecure to her 
what was given under the ſettlement of 
1731, And, as this was a rent charge, and 
not-ſuch a proviſion as was ſtipulated for the 
wife, ſhe muſt be conſidered as abſolutely 
unprovided for, and then ſhe would clearly 
be entitled, according to the rules of equity, 
to be aided and aſſiſted in carrying a defec- 
tive proviſion into execution. 


It had been ſaid, that, where there had 


been an exceſs in the execution of a power, 
there were no inſtances in which this court 
tad affiſted to carry ſuch a caſe into execu- 
ton; but, though there were an exceſs or a 
redundancy in the. thing itſelf, yet it muſt 
be conſidered only as a defett in the legality ; 
nd there were many caſes to this purpoſe. 
is lordſhip would pur one, ſuppoſe a power 


b leaſe for twenty-one years, and the perſon 
T leaſed 


an allowance for landed eſtates being liable 
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leaſed for forty, this was void only for the Ml 
ſurplus, and good within the limits of the 
power. And upon the whole, his lordſhip 
directed his former decree ſhould ſtand with. 
out variation, 


3 Atk. 567, But it was ſaid, by Lord Hardwicke, in | 
the preceding caſe, that if there had been 
words in the firſt ſettlement, which had 
ſhewn that the power was fully executed, 
or which would have amounted to a releaſe 
of it, that would have prevented any /u/- 
quent execution ; but, the ordinary words 
uſually put in by conveyancers, viz. *n 


bar of dower and thirds,” would not have 
that effect, 


>, 95 __ ; © + © Rey HT PTY Fr EN” 


Where the aid of Chancery i is required, in 
favor of a purchaſer, to give effe&toa por 
defeftively executed, the decree will be the 
ſame, whether the applicant be a purchaſer 
tor both a valuable and good conſideration, 
or, one who claims in reſpeCt of a good con- 
ſideration only ; nor will it be material whe- 
ther ſuch ſertlement under a power be mace 
before marriage, or after ir. 


And of this opinion was Lord Hardwi, 


Vid. 1 Atx. tn the preceding caſe ; for it was there co” | 
504 and $07, . rended 
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rended by the counſel for Michoe! Hervey, 


the remainder man, that, as the portion 


which the plaintiff had brought in marriage 


was only. 2000 ]., the ſettlement of 3oo /. 
per annum was much more than adequate to 


that fortune; and, as that ſettlement was 
good in Jaw, or, if not, then, in equity, 
the ſecond deed, executed after the marriage 
of Edward Hervey with the plaintiff, ought 
to be conſidered as merely voluntary. But 
Lord Hardwicke, as to this point, was 
clearly of opinion, that,' in caſes of aiding 
the execution of a power, either for a wife 
or child, whether the proviſion had been 
for a valuable conſideration had never en- 


tered into the view of the court ; but, be- 


ig intended for a proviſion, whether voluntary 
or #ot, had been always held to intitle that 
court to give. aid to a wife or child to 


carry It into execution, rome afearvy | 


made, 


Neither is-it material, in the caſe of a wife 
or child, that the perſon who comes for the 


ad of the court is already provided for ; un- 


leſs the provifi on already made be extrava- 
gant; for, in ſuch caſe, it is an invariable 
rule, that the huſband or the father are the 
?roper judges what is the reaſonable proviſion 
br a wife or child, 


And 


Fothergill v. 
Fothergull. 
2 Freem, 


256, 


Supra. 169s 


Por I,ord 
Hardw. in 
Hervey v. 
Hervey. 


I Atk, 563, 
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Kettlev And this principle was agreed to in the 

ka ape Houſe of Lords in the caſe of Kettle v, 
Townſend. BED f 

"a Ayer So, the jointure of the Counteſs of Te 

"Cited in was decreed good, where the power was not 


bly, | purſued; yet, oy part of her jointure d- 
3 Ch. Ca. pended On the queſtion, 


264. et 
Frog 4 And, EF a father, or huſband, has done 
S. C. infra, #ny thine extravagant, the court does not, in 
4 ba lod either of theſe caſes, break through this general 
ardw. 1n oy: 5 | : 
Hervey v, Tule when they ſet it aſide; but they go upon 
Hervey. a collateral reaſon, namely, that this extrs- 
ron ach vagant proviſion either for a wife, or 0ne 
ehild only, is a prejudice and injury to the 
reſt of the family; and that one branch 
ought not to be improperly prefered to the 


ruin of the reſt, 


But, the court will not aid a power exe- 
cuted defeCtively, in favor of a plaintiff bes 
ing a purchaſer for a valuable or good con- 
fideration, where the defendant's title 15 0N 
an equal claim, ſpringing out of the fame 
root; although the perſon claiming by tf 
later inſtrument have zotice of the power. 


Elliott v, Thus, where tenant for life of lands in the 
Hele. counties of D. S$. and C., remainder ov 


: Aa In tail, with a power fertenant for life to limit | 
© and 


29.37, 
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and appoint C. to any wife after the death of | 
E. who then had a jointure on the ſame pres 4 
miſes. E. died and then tenant for life | 
married, and received 30007. portion with 
his wife, and, by articles, before his mar- [| 
riage, covenanted to ſettle 300 /. per annum 
of lands in the counties of D. S. and C. ; but | 
no particular lands were expreſſed. Tenant 
for life died, before any ſettlement was 
made. It afterwards turned out that part of 
the lands, expre/sly ſubjected to the jointure, 
were previouſly intailed ; and, that the pre- 
miſes unintailed were not of greater yalue 
than 50 1. a year, or ſamething more, Af- 
terwards the wife died, and then her execu- 
trix brought a bill againſt the remainder 
man, to have an acoount of the profits of 
the lands, which, by the articles, were cove- 
nanted to be ſettled in jointure. The re- 
 mainder man had, «porn b:s marriage, lettled 
thoſe lands upon his wife and her ifſue, but 
with notice of the pooer in the firſt tenant [ 
in tail to make @ jointure. The Lord 
Chancellor diſmiſſed the bill, there being no 

equity for the adminiſtratrix of the firſt Vide ork 
Jointreſs - againſt the ſecond and her ifiue, 185 

who wag equally a purchaſer with the firſt. wor pee ds 
But this caſe ſeems to fall more properly Alford v. 
under the head of a non execution, than of a Fog, : 
lefetive execution of a power, abonak 


And, 


Wag. 
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And althou oh a court of equity, as has been | 
ſhewn, will aid an appointment under a power 
defeftively executed in favor of children, 


againſt the heir at law for the reaſons above- 
mentioned, yet it will not, in ſuch caſe, relieve 


_ grand-children; and caſes may ariſe where 
even chilgren will not be aided by the court; 


as, in caſes wherein giving aid to the younger 
children will occaſion a diſinheriſon to the 
eldeſt; for, one principle, upon which the 
court interferes in favor of younger children 
againſt the heir, ſeems to be, that both par- 
ties claim under the ſame inſtrument, out 
of the ſame ownerſhip, and under like con- 
ſiderations, namely, as creditors by virtue 
of the moral debt which equity raiſes from 
the parent to the child ; which debt extends 
as well to the younger, as -to the elder } 
child. If, zberefore, it appears to be the 
intention of the parent to pay that debt, by 
a juſt diſtribution of his property between 
the elder and younger branches of his family, 
and his property beſufficient to anſwer both 
purpoſes, a court of equity will aid a defec- 


tive execution of that intention ; to effeft 


which, it conſiders the parent as having bee! 
abſolute owner, and that, under that owner- 
ſhip, he might have diſpoſed of the propert? 
as he pleaſed ; that he, therefore, would ## 
have ſuffered the heir to take the intereſt 

Z limited 
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Vimited to him, but under an idea that the 
younger children would likewiſe take the in- 
«creſt limited to them ; it therefore reftrains 
theelder, (in ſuch caſe) claiming by the fame 
title as the younger children, from diſputing 
their ticle 3 conſidering for this purpoſe, the. 
inſfrument that creates the power, and the 
inſtrument by which it is executed as one 
and the ſame. But, if the conſequence of 
| providing for the younger cluldren will be, 
leaving the elder deſtitute, and that what 
will be equity to the one will be inequi- 
ty to the other, becauie that, 1f the debt to 
younger children be paid, the debt to the 
elder muſt go unvaid, ſo that either way 
one ruſe ſuffer; in ſuch caſe one party 
having no better title to the aid of the 
court, than the other party has, both being 
Caldren ; the court does, in that caſe, what 
ir Goes In every other caſe of equality of 
claim, namely, leaves things as it finds 
liem, Both theſe points were conſidered 
and {ettled-in the caſe of Townſend v. Kettle. 
Tucre, onedevifed a copyhold to bis grand/on ; 
ind Sozzmers, Lord Chancellor, decreed that 
tne will was good, and that equity ought to 
lupply a ſurrender in this Caſe, 'as well as, 
n the caſe of a ſon; for that a erandion 
Was a ſon, and the grandfather was bound to 
Fovide for him : but the Houſe of Lords 
P-: reveried 
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reverſed this decree, and held, that equity 
ought not to ſupply ſuch a defe&t in dif. 
favour of the heir at law, unleſs it were in 
favour of a ſon or a daughter; and not 7h 
neither, if 1t were to diſinherit the eldef 


ſon, 


And the judges feem to have argued jn 
Mildmay's cate upon {ſimilar principles, In 
that caſe A., ſeiſed in fee of divers lands, 


and having a wife and three married daugh-. 


ters, B., C., and D., covenanted, in conli- 


deration of blood, to ſtand ſeiſed, after other 


uſes expired or determined, to the uſed 
hinſelf for life, the remainder for one-third 
to B. his daughter, and her heirs in tal, 
as to another third to the uſe of C. his 
daughter and her heirs in tail, and for the 


other third to the uſe of D.. his daughter 


and her heirs in tail, with remainders over: 
And, if cither of the three daughters ſhould die 
without iſſue, then her portion ſhould be by 
moietics to the ſurvivors of the like eltat 


with remainders ut ſupra ; with power to de- 


viſe the ſaid land, or any part of it for life 
or years, for payment of his debts or fune- 


ral, or other conſideration ; afterwards, b, 
died without iffue, and then, A., by bis will 


in writing, for the advancement of his daugh- 


ter D. and of her huſband, and of the he1rs 
of 
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of the body of the ſaid D., limited a great 
part of the eſtate Iimited by the indenture 


remained to C. by the death of B., to D. 
and her huſband and to the heirs of the body 
of D. for 1000 years without reſervation of any 
rent; and then A. died. And the queſtion 
was, whether this limitation for 1000 years, 
being made for the advancement of his 
daughter D. and her huſband, &c., was good 
in law, by force of the ſaid proviſo ? 


 Andit was adjudged, and that judgment 
affirmed in error, that this demiſe to B. for 
1009 years was not good; Firſt, Becauſe an 


|, uie cannot be raiſed by any covenant or 
is proviſo, or by bargain and ſale, upon #« 
he eeneral conſideration; for, in ſuch caſe, it 


doth not appear to the court that the bar- 
2alnor hath guid pro quo, and the court ought 
ojudge whether the conſideration be fſuf- 
ferent or not, which it cannot do, when it 
s 2lledged in ſuch generality. Bur, in ſuch 


or other valuable conſideration; was paid or 
even; and, if the truth be ſuch, the 
barpain and fale will be good, 


Secondly, That, when uſes are raiſed by 
"venant, in conſideration of paternal love, 


* 
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for the portion of B., and another part which 


aſe, the bargainee may aver, that money, 
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&c., to a man's ſons and daughters, or for 
the advancement of any of his blood, and, 
after, in the {ame indenture, a proviſo i; 
added, that the covenantor, for divers good 
conſiderations, may make leaſes for vears 
E&c., the covenantor, in ſuch caſes, can- 
not make a leaſe for years to his ſon. and 
daughter, or to any other of his blood (much 
leſs to any other perſon,) becauſe the power 
to make leaſes for years was void when the 
indenture was ſealed and dehvered ; for, 
the covenant, on ſuch general conſideration, 
cannot raiſe the uſe for the cauſes aforeſaid; 
and, no particular averment can be taken, 
becauſe his intent was as general as the con- 
ſideration was; and, his intent was not, 
at the time of the delivery of the deed, to 
demiſe to any perſon in certain, to one more 
than another, but, to demiſe generally to 
whom he pleaſed; and therefore his power 
to make leaſes (the uſes being created and 
raifted by covenant upon the conlideration 
aforeſaid) was void ab initio. And the cal 
at the bar was ſtronger, becauſe the provilo 
which gave power to make leaſes would 
_ defeat, or, at leaſt, incumber the eſtates 
veſted and ſettled upon good conſiderations 
in ſtrangers, by the covenant in the faid 1t- 
dentures, 


'Thir aly, 


C\ $23 3 


Thirdly, It was held upon the words in 
the proviſo © other conſiderations,” that the 
word ©* other,” could not comprehend any 
conſideration: mentioned- or expreſſed: in the 
indentures . before the proviſo; for © other” 
ought to be .other in nature, quality, and 
perſon; and the advancement of his daughter, 
is the conſideration mentioned before. 


' Fourthly, It was reſolved, that the ſaid 
limitation of 1000 years was as well, againſt 
the intent of the parties, as, againſt the 
words of the. proviſo; for, the intent and 
ſcope of the indentures was to make dittri- 
bution of his lands amongſt his three daugh-_ 
ters and the heirs of their bodies; and every 
of. ther), upon good conſideration and by 
agreement of ,parents, had her portion by 
kerſelf; but, if this limitation for 1000 years 
ſhould be good, it would rather fruſtate the 
eſtate of the other ſiſter, and defraud the in- 
tent of the parties grounded upon a conſider- 


<a ation of marriage, than perform and purſue 
110 the intent and meaning of the proviſo ; for 
ould the intent of the proviſo never was to give 
Hates aty power. to make void the eſtates of the 


other ſiſters ; bur, it appears by all the parts 
of the indenture, that each daughter was to 

be advanced equally ; and fo this limication 
| fora thouſand years, without any rent reſerv- 
P 3 ed, 


| 
; 
x 


grounds, Firſt, They conſidered the tri 


' grounds, if they had not conſidered that tit 


might be ſo at law: For, if the poſition had 


_ conſideration could, in zo caſe, have been {up- 
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ed, was againſt the intent and meaning of 
the parties: it ſeemed alſo to be againſt the 
words of the proviſo, for that could not be 
called a reaſonable conſideration which tend- 
ed to the ſubverſion of the eſtates, veſted and 
fettled by the indentures upon ſo good and 
juſt conſiderations, againſt the meaning of | 
the parties. VA 


Now, it is obſervable, that the judges, in 
this caſe, formed their opinions on tw, 


law of the caſe, upon which they held, clearh, 
that the covenant to ſtand ſeiſed would ul 
ſupport he term raiſed. ; Te 


Secondly, They argued, that, from /i 
circumſtances of the-caſe, there were no equi 
table reaſons why it ſhould be ſupported: 
now the judges would never have taken tit | 
trouble to have argued upon the /ati 


former ground was not a compleat anſwer i0 
the caſe, at Jeaft, not in equity, although! 


been that, 7z truth, ſuch a covenant upon ſuch 


ported ; cui bono debate, that, in the particu! 
circumſtances of this caſe, it ought not £0 be 
ſupported ; becauſe, whether it ozg#7, Or ougÞ! 


not to be ſupported was not worthy of £00) 
 ſideration 
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Gderation, When, 1n either caſe, it would be 
equally void. We muſt, therefore, conſider 
the judges, in this caſe, as arguing upon the 
ſuppoſition, that ſuch a covenant might be 
ſupported, in equity, under particular cir- 

cumſtances, though not in law; or, as diſ- 
 cuſſing a point zotally irrelevant to the queſ- 
tion before them. And this concluſion upon 
the bent of that part of the argument, in the 
preceding deciſion, which related to the 
equity of the caſe, ſeems warranted by the 


event of the caſe of Prince v. Green, which alſo 


occured in Chancery. There a father, ſeiſed 
in fee of a great eſtate, by covenant to ſtand 
ſeiſed, ſettled the ſame in conſideration of 
- natural affeftion, to the uſe of himſelf for 
life, the remainder to- his eldeſt ſon, with 
power to himſelf to leaſe a ſmall part for 
forty years. He accordingly made a leaſe 
for the benefit-of a younger child, which 
came by aſſignment to the plaintiff, and 
which the defendant, the eldeſt ſon, would 
have avoided at law, the power not being 
well raiſed by the covenant to ſtand ſeiſed. 
But, it appearing to the court, that the eld- 


elt ſon was greatly advanced by the father, 


and that the conveyance, which was by cove- 


nant, was intended to have been by livery, but. 


which he was adviſed would be well made 
by covenant; Lord Egerton decreed, thar 
_ : 2109-2" the 


Prince v, 


Greene, 6th 


July, 40 Eliz, 
cited, 1 Ch, 
Ca. 101. 
Ibid. 264, et 
3 Ch. Ca, gl. 


1 Chc Ca, 
246. S. C. 
Intra. 
M:ldmay's - 
caſe, 1 Rep, 
175. Supra, 
ZIO, 


1 Rolle's 
Abr. 278. 
PI.-12, 
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the plaintiff ſhould hold the eſtate until the 
_ defendant evicted him by law ; and that he 
ſhould admit the power to make the leaſe ty 
be good in law, if an entail was not proved 
paramount the ſettlement, which it was pre- 
tended there was. 


Sir Heneage Finch, on citing the preceding 
caſe in that of Smith verſus Aſhton, obſerves, 
that the leaſe therein diſputed was decreed 


good againſt the heir : Firſt, For that the 


law was not then adjudged in Midmay's cafe, 


| Secondly, Becauſe the fon did claim by the 


ſame conveyance, as the power was limited 


by, And Lord Chief Juſtice Treby, in com- 


menting on this caſe in that of Bath v. Mat- 


 tague, obſerves, that this power was not long 
after M:#/dmay's caſe, and the caſe 1n Rolls 


Abr. 1ſt, Part, Tit. Chan. in which it was ſaid, 
that when a caſe happens 441045 in law, of the 


law reſpeC&ting which, therefore, the parties 
cannot have conuſance, zhere, aid ſhall be 


given by a court of equity, even apainſ s 


 fatute. Andtoilluftrate this poſition, Rolle 


puts this caſe, namely, as if, after 13 Eliz. 
10. a dean and chapter had leaſed land to the 
king upon a valuable conſideration, (at whi 
time the law was underſtood to be, that, itt 
king was not bound by the Rlatute, 10 that 


ſuch leaſe was hen held to be good,) and T 
pole 


had not been determined. But that ſeems to 


( 217 ) 
poſe the king had aſſigned that leaſe over, 
and then the law had been taken to be'the 


contrary, namely, that the king was bound by 


the fatute : yet ſuch leaſe ſhould be made 
good by the court of Chancery againſt the 
fatute, becauſe the law could not be known 
in a matter ſo dubious. - And it is ſaid, in 
the Abridgment, to have-been ſo determined 
in the caſe of Long and.the Dean and Chap- 
ter of Briftol. * And, therefore, (Treby ob- 
ſerved) that the order, in the caſe of Prince 
v. Green, ſaid, that neither the party, nor 
his counſel, did then know but that ſuch 
powers were warranted i law though by 


' late judgments they were found to be void, 
and fo it was impoſſible for them to prevent 


it. The court, therefore, did relieve, in that 
caſe, to make good the leaſe; and it was 


faid that the elder brother who would have 


avoided the leaſe was an unreaſonable man, 
and that this was a proviſion for a younger 


child, 


\ This obſervation of Lord Chief Juſtice 
Treby explains what was ſaid by Lord Keeper 
Finch to have been the firſt ground of 
deciſion in the caſe of Prince v. Green ; 
namely, that when the power in the caſe of 
Prince v. Green was executed, Mildmay's caſe 
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be a very weak ground of argument, in ſup- 
port of the caſe of Prince v. Green, becauſe, 


although it had not then been decided, that 


a power by proviſo, to make leaſes generally, 
to whom the donee thereof pleaſed, (the uſes 
being created, and raiſed by covenant, to 
ſtand ſeiſed in conſideration of paternal loye, 
or for advancement of the bloodof thedonor) 
was void, ab initio, for that a covenant on 
ſuch a general conſideration, to be executed 
in favor of a perſon uncertain, could hot 
raiſe the uſe'to the leſſee, becauſe the intent 
of the creator of the power is as general as 
the conſideration, and is not at the time of 
the delivery of the deed to demiſe to any 
perſon 1n certain, to one more than another, 
but to demiſe generally, to whom he pleaſes; 
yet, the law was hen clear, that a uſe could 
not be raiſed by any covenant or proviſo, or 
by bargain and ſale, to 'a perſon uncertain 
upon ſuch general conſideration. In this re- | 
ſpett, therefore, it differed from the caſe in 
Rolle, as there put; for, the principle upon 


which that caſe ſeems to have been founded, 
_ is, that the law, at the time of the aſſignment 


of the leaſe there in queſtion, was underftoud | 
to be, that the king was not bound by the jt- 
jute of Elizabeth; whereas Mildmay's cale 
was only the application of a general rule to 

a particular inftance. And, conſequently 


the ſtrong and - ſtubſtantial ground, upon 


2 | whi c| 


( :2809 3) 
which Lord Egerton ſeems to have decided, 


appears to have been, zhat both claims aroſe 


under the ſame conveyance, and one party was a 
child unprovided for. 


In the former caſe, the plaintiffs were chil- 
dren, the provsion for whom was defettive 
by an accidental miake of their father, the 


defendant was a child likewiſe who was am- 


ply provided for. Both parties claimed un- 
der the ſame inſtrument, Both founded 
their title on the ſame ownerſhip, Both had 
the intention of the owner equally in their fa- 
vor. In the latter caſe, the parties were two 
daughters, having an equal claim upon, 
and equally provided for, | by their father 
previous to the will in queſtion. The 
objeft of the will was to deſtroy that 
equality of provifion. He had failed to ef- 
fett this purpoſe in law. In the former caſe 
every equitable ground interpoſed in fayor of 
the younger children, but, what ground was 
there to apply to equity in the latter cafe? 
clearly none. For, tho' the interpoirion of a 
court of equity, in caſes where there 7s equity, 
is of common right, yet, that interpoſition is to 


be governed by diſcretion, and muſt depend on 


al! the circumſtances of each caſe. The 
equity of theſe caſes is not founded merely 
_ Upon the ownerſhip in the father, and his in- 
{ention to diſpoſe in favor of one child rather 

| than 
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than of ahother, but it. reſts* upon this, 
namely, that me intention is,. an'equality of 
proviſion among thoſe who haveian equal claim; 
which intention a court of equity-will.ſup. 
port, by injoining thoſe, who oppoſe fuch 
equitable proviſion, from diſputing the lega- 
lity of the inſtrument upon whieh'itis found. 
ed. But, if the intention ' be otherwiſe; | 
court of equity will not,. if it be incompleath ' 
executed .in law, aid ſuch imperfect. diſpo- 
ſition, for, their interpoſition 18. not founded 
upon the general right-a man hasro' diſpoſe | 
of his property-as he pleaſes ; but, upon his 
having made @ proper diſpoſition to' perſons, 
each of whoſe claims is founded .upon-a cat-/ 
fideration, and who, n ro Sy are 
© end 02 be Mens RUGLI {vt 
EO 11 2115 20: 20000 

And, upon this - principles Laid Ch, ]. 
Holt, in his argument. of.:the caſe of /Bath 
and Mentapue, puts this caſe ; if a man had 
ſettled all his. eſtate. upon his younger fon 
for life, with a power to revoke &y'deed ſealed 
in the preſence of three witneſſes; and-had - 
then made his will, and diſpoſed of his eſtate 
Wholly tc his eldeſt ſon, and ſuch will were - 
atreſted (put it before the ſtatute) by 70 
<viti:c/785, would this be a good revocation 
inequity? And his lordſhip held, that it would 
not; for, the one was as nearly 'related 


- to the father as the other ; the confide- 
rations 
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rations were equal ; one was as much a ſon 
as the. other; and, therefore, there was 70 
great difference between them. Therefore 
the younger ſon who had the eſtate by [aw 
ſhould enjoy it. 


If an eſtate be conveyed to truſtees, 
ſubjected to a power in favor of chil- 
dren; and, afterwards, ceſtui que truſt con- 
veys his equitable intereſt on mortgage for 
a valuable conſideration. If the mortgagee 
apply to equity to have a conveyance of the 
legal eftate, it will ozly be decreed ſubject 
to the power : for, the title of either party 
being imperfe&t at law, and each having 
only an equitable claim the title under 
the power, being prior in time, will be 
ſirengeſt in equity. 


Thus, where /Y., father of G., had, in Fa- 
mary, 1643, conveyed tenements to truſ- 
tees and their heirs, upon truſt, that, if G., 
within fix months after his father's death, 
ſecured to the truſtees 5007, for the 


Wallis 
C'rimes, 

[| Cit: Ca 
39. 


benefit of G,'s younger children, then, _ 


aiter ſecurity firſt given to the truſtees 
to convey the premiſes to G. and his heirs, 
az he ſhould appoint : and, tili the time 1i- 
mited for giving the ſecuriry, the truſtees 
t ſtand ſeiſed to the uſe of G.'s eldeſt ſon 


2 7. for 
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T. for his maintenance ; and, in default of 
ſuch ſecurity, the truſtees, at the requeſt of 
G's, eldeſt ſon, to convey to him. In 1656, 
_ G., father of T., demiſed the lands in queſtion 
to 8. for 2000 years as ſecurity for 2000/, 
by way of mortgage, G. being then in po: 
ſeton and taken as abſolute owner ; and on 
a bill exhibited for the mortgage to be re- 
deemed, or the mortgagee to hold diſcharged 
of equity, the court decreed the mortgagee 
to hold, but charged with the 5001. to 
yourger children, 


A bill of review was brought to reverſe 
this decree for error; and the error alledged 
was, that * in default of giving ſecurity in 
fix months after 7/*'s death, the truſtees 
_ were to convey to T. and his heirs,” then the 
ſecurity was firſt to be given before G. was 


to have any thing 1n the lands, and that was 
become impoſſible, G. being dead, without 
having given any ſecurity, But the bill 

was diſmiſſed, the court looking upon the | 
condition precedent to bein the nature of 2 a 
penalty, and regarding the intent of the truft, b 
which was to fecure 400 /. to the young? 8 
children, which, in the way the plainufis l 


went in the bill of review, could not be. 


And, 
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And, a court of equity will not only 
refuſe its aid in ſupport of a power defe#ively 
executed, if the obje&t of it be inequitable. 
But it will relieve againſt an appointment 
under a power effectually executed, in law, 
in fayor of a prior purchaſer for a valuable 
conſideration. 


Thus where C. ſeized in fee of lands in 
Derbyſhire, of the value of 800 ]. a year, by 
his will dated 1 Jane, 1694, deviſed the 
ſame to his nephew KR. O. remainder to R. O. 
his eldeſt ſon for life, and to his firſt and 
other ſons in tail, remainder to $8. his ſe- 
cond ſon for life, remainder to his firſt and 
other ſons in tail male, remainder over. 
With power for the ſaid R. O. the younger, 
and $. as the premiſes ſhould reſpettively come 
to them, by writing under their hands and ſeals, 
to appoint any part thereof, not exceeding a myui- 
ety, as a jointure for any wife for her life. 


The teſtator died without altering his will, 
and then R. O, the fon died without iſffue. 
But before his death, being in poſſeſſion, a 
treaty of marriage was propoſed between 59, 
(then his eldeſt ſon) and U. whoſe fortune 
was about $oool. whereof 3ool. a year was In 
land. And, in conſequence of this treaty, by 
ndenture of the ſeventeenth Aay, 4700, 

between 


Scrope et al. 
v, Offievetal. 
4 Brown's 
Ca. Parl, 
237, 
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between R. O. and S. of the firſt part; Jy, 
M. guardian of U. of the ſecond part, and 
A. of the third part, it was agreed that her 
real eſtate, when ſhe came of age, ſhould be 
conveyed to S, and his heirs, ſubject to ſuch 
charges, and upon ſuch conditions as therein 
mentioned; and R. O., in -conſideration 
thereof, covenanted with M. to ſecure to 8, 
and U. 2501. a year for their maintenance 
during R. O's life; and allo to ſettle upon 
them for their lives one moltety of C's, the 
original devifor's, eſtate of near 4co1. ayear, 
to take effect upon his death, which moiety 
ſhould be 1n full of U's dower, and that the 
!ame ſhould be ſettled on all the ſons of 6, 
and U., ſucceſſively, in tail male; and it was 
agreed between all the parties, that the other 
moiety of C's eſtate ſhould alſo be ſettled, 
afrer the death of R. O. and of C's widow, 
upon S, for life, and to his ſeveral ſons in 
tail male ſucceſſively. And that, in ſuch | 
conveyances, there ſhould be truſtees to 
preſerve remainders as counſel ſhould adviſe, 
and a power, as ſhould be likewiſe advilec, 
| for railing 4000 /. out of U's real eſtate, for 
the younger childrens portions, and for rail- 
ing 200 /, yearly for their maintenance 1n 
the mean time. Provided that, if U when 
of age, ſhould refuſe to convey her real 
eltate to 8, and his heirs (ſubje& to the 

charges | 
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charges aforeſaid) then the limitations to her 
for her jointure ſhould ceaſe. And it was 
further agreed, that all ſuch other clauſes 
proviſoes, and agreements, as counſel ſhould 
reaſonably adviſe, ſhould be inſerted in ſuch 
conveyance, to be made as aforeſaid, as are 
uſual in marriage ſettlements. This deed 
was executed by all the parties, and the 
marriage took effect, | 


By indenture of leaſe and releaſe, dated 
16, 17 of May, 17o1, R.O. and S., in con- 
fideration of the marriage then had and ex- 
prefsly declaring it to be in performance of 
the ſaid marriage agreement, conveyed, to 
M. and another truſtee, all C's eſtates, to 
the uſe, as to part, to S. for life, then to U. 
for life, then to R. their firſt ſon and 
the heirs male of his body, remainder 
to their ſecond ſon in tail, with remainders 
over; as to other part, to the uſe of R. 
0. for life, then to S. for life, then to U. for. 
life in full of her jointure, with remainder 
to R. the firſt ſon of 8. in tail male, remain- 
der to the ſecond ſon in tail, remainder over; 
and, as to the reſidue to R. O. for life, 
then to $, for life, remainder to R. the 
eldeſt ſon of $8. in tail male, remainder 
to the ſecond ſon 'in tail male, remainder 
ver, Provided that if U,, when ſhe came 


Q of 
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of age, ſhould refuſe to convey her rea] 
eſtate to 8. and his heirs, ſubje&t to ſuch 
charges, and upon ſuch conditions, a; 
were mentioned in the ſaid marriage agree- 
ment, then the limitations to her for life 
ſhould be void. And the ſaid R. O. and 
S. covenanted that they, or one of them, 
had full power to ſettle the premiſes as 
aforeſaid, and that the ſame ſhould remain 
and continue to.and for the uſes and truſts 
aforeſaid, freed from all as, eſtates, titles, 
charges, and incumbrances, made, com- 
mitted, or done, or thereafter to be mad, 
committed, or done by them, or either of then. 


No notice was taken, either in the ſaid 
marriage agreement, or in the ſettlement | 
made purſuant to it, of the ſaid C's will; 
of the power therein contained, for making : 
jointure; or that R. O. or S, were only tt- | 
nants for life of the ſaid eſtate ; but they 
apreed to convey and ſettle the ſame, as if 
they, or one of them, had been ſeized thereot | 
in fee-fimple, and covenanted for enjoyment 
accordingly, 


By indenture dated the 4th of May 170% 
and by fine, the ſaid 8. and U. (ſhe being 
of age) ſettled all her real eſtate to the ulc of 

y, and his heirs. 


 R, the 


ame home, 


WP, 


R., the eldeſt ſon of 8. and U., died before 
U., and, in 1711, ſhe died, leaving 1. ©. 


her then eldeſt ſon, and $S. O. her only 
younger child living, 


In 1712, 8. the father married A. whoſe | 
fortune was about 1200 /., but of which he 
had no more than 2007. to his own ule. 


In 1961, R.O. the father of S. died; and. 
by leaſe and releaſe dated the 13, 14 of Janu- 
ery 1717, the ſaid S. ſettled an eſtate of 407. 
a year of his own purchaſing, and alſo 65 /. 
a year, part of the ſaid U's eſtate, and 9 /. 
195. a year leaſehold eſtate for 600 years, 
and alſo 1000 /. of 4's fortune, in truſt for 
himſelf. and her for life, then to all her 
children by him in equal ſhares. And, by 
2nother deed dated the ſame 14 January, 
ne limited to 4. about 3001. a year of 
C's eſtate as a jointure. 


By deed dated 4 September, 1721, S. con- 


| firmed 4's jointure, and added thereto as 


much more of C's eſtate as made the whole 


about 3717. a year, which was not quite a 
moiety of it, 


1.0. came: of age in Decem. 1723, and 
He was then, and at the time 


Q_ 2 


of 
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of his joining in the deed and recovery after. 
mentioned, intirely ignorant of U, his mother'; 
marriage agreement and ſettlement, and of all 
the other deeds and writings above ſtated, 
and of what proviſion his father had madegr 
could make for A. or her children. But his 
father having then four daughters by A., he 
and A. ſolicited and importuned 7. O, to 
charge 3000 /. on C.'s eſtate for portions for 
thoſe daughters, alledging that his father 
had nothing elſe to give them, and pro- 
poſing that if 7. O. would conſent, that his | 
father would -at preſent allow him 260. 2 
year for his maintenance, and at his death 
leave him the furniture of the capital houſe; 
Hut threatning if he refuſed, to keep hm 
at home and allow him nothing. Under 
theſe circumſtances 1. O. was drawn 1n t 
execute certain deeds, dated 15 and 16. Ju 
1734, which were prepared by his fathers 
direftions, and afterwards to join in a reco- 
very : but he was not allowed to adviſe up" 
the deeds, and was afſured and dependedup" | 
it, that they were for no other purpoſe thal 
as aforeſaid, there being nothing more p!7- 
poſed or aſked of him. But it turned 9 
that he and his younger brother S. were ther 
' by made only tenants for life ſucceſſroely of Cs 
eftate, with remainder in ftrift entail to th 
 reſpe#ive iſſue male, remainder ta S, the fath*'| 


gud 
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and his heirs, and that a proviſo was thrown 
in at the end of the deed, zha? nothing 
ſhould in any wiſe impeach or make void the 
jointurs theretofore made by S. the fatber to A. 
for life, in caſe ſhe ſhould happen to ſurvive 
him, by virtue of a power given him by C.'s 
will, 


\ $. the father by deeds, dated the 14th 
ith of July 1725, confirmed the deeds of 
13th, 14th of January 1717. | 


S. by his will, dated the 3d of Aus. 1726, 
deviſed all the ſaid U's copyhold lands, to- 
gether with ſeveral other premiſes, to 4. and 
her four daughters, and gave C's whole 
eſtate, in. caſe of a failure of iſſue male of 
1.0. or his brother S, Q,, to the four 
daughters and the heirs of their bodies. 
And he alſo gave them all his perſonal eſtate 
amounting to 4000 /. and made A. his exe- 
 Etrix and died. Then A. brought an eje&- 
ment for the lands limited to her in jointure, 
and obtained a verdict, 


1. 0. (ſome time after his father's death, 
and not before) diſcovered and got into his 
hands, his mother's marriage agreement and 
ttlement, and then, finding what large 
Proviſions had been made for 4. and her 


 Q:3---- daughter, 
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daughter, ' brought his bill in Chancery 
againſt 4. and her daughters for a ſpecifi 
performance of his mother's marriage agree- 
ment, and to reſtrain 4. from proceeding 
at law in the cement ſhe had brought for 
her pretended jointure, and that he might 
be quieted in the poſſeſſion of C.'s eſtate, 


- and for a diſcovery of his father's real 


and perſonal eſtate, and that the indenturc 
of the 16th ure 1724, might be ſet aſide, 
as having been unfairly obtained, 


A., by her anſwer, inſiſted on all the 
deeds and proviſions made for her and her 
children ; and alledged, that, on her mar- 
riage, the ſaid S. O. told her, he could 
not, in his father's life time, provide for 


| her and their children in the manner he in- 


rended ; but verbally promiſed, that, on his 
father's death, when the whole of C.'s eſtate 
would come to him, he would make her 
handſome eſtate, and ſufficiently provide for 
her cih:ldren, CEE] 


Upon hearing the cauſe, Lord King 
clared that 7. O., by virtue of the mat- 
riage agreement and of the ſettlemen 
made purſuant thereto, was entitled to hold 
C.'s eitate, di/charged of the jointure claimed 


tprreon by A. and decreed accordingly, and 
is as 
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as to the reſt of 7. O.'s bill, his lordſhip diſ- 
miſſed it. This decree was afterwards af- 
\ firmed on an appeal to the Lords. The 
foundation of which was, that [.O. was 
2 purchaſer of C's eſtate, by virtue of his 
- mother's marriage ſettlement, freed from the 
power veſted in his father, by C.'s will, 
to make a jointure to any wife that he 
might take. _ 


The next: ground of relief in equity, in 
favor of appointments or revocations under 
powers defectively executed, © 7s that of 
fraud;” as where a party interefted prevents a 
ſtrict performance of circumſtances, required 
in the execution of a power, from immoral 
motives. In ſuch caſe, if he that hath the 
power do an adCt that plainly evinces his 
intent to execute his power, that a# will, 
'n equity, be a good execution of it, 


Thus it was held by Mr. Baron Powell, 
Lord Holt, Mr. Juſtice Treby, and the Lord 
Keeper Sommers in Bath and Montague's caſe, 
that, if, in that caſe, there had been full 
and clear proof that the Duke of Albemarle 
had had a real intention to revoke the deed 
of ſettlement, but he had not known what 
2 was to do in order to effe& it, and had 


been hindred by the fraud and contrivanze 


Q 4 of 


Vid. Fitzgib, 
214,215, 210, 
as ktOoa pur- 
chaſer, 


Vid. 3 Che 
Ca. 67. 

Ibid. 122. 
109. ib1d. 84, 
et ſapra 1,43, 


- — 


Dyer 354- 
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of any perſon concerned in it in point of 
advantage from informing himſelf thereof, 
as if the deed had been in the cuſtody of 
Lord Bath, and the duke, having a mind to 
revoke, had ſent to the earl for it, in order 
that he might ſee what were the circum- 
ſtances required and purſue them, and the 
earl had refuſed to deliver it, or had con- 
cealed it, in conſequence of which conceal- 
ment it had been impoſſible for the duke to 
know the true circumſtances of his power; 
in ſuch caſe it would have been reaſonable 
that a court of equity ſhould interpoſe and 
ſupport it; becauſe the earl, who was to 
have the benefit by the deed if it ſtood, was 
the cimpediment that prevented the forms, 
required in the revocation of it, from being 
feriftly purſued. | 


| And, on the laſt mentioned ground, 1 
court of Jaw would 2//o diſpenſe with a {tric 
performance of circumſtances, 


Thus where 4. made a feoffment to 5, 
with a power of revocation, it 4., at an 
time during his life, paid or cauſed to 
tendered to B., at the font ſtone 1n the 
cathedral at Sarum, 201.; A. tendered the 


20]. at the place in the abſence of B. and 


without any notice to him to attend ; fs 
. Was 


_— ww we ag... 
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was held to be no revocation. But ſaith the 
book, if he had ſent to B. to be there, or to tend 
ſme one for him, to receive the money at 
the tender, and B, would neither have come or 
ſent, ir had been a good revocation. 


So, in the caſe of Pigott v. Penrice, where Comyns 254. | 
the power was required to be executed in fupra, 157. | 
the preſence of three perſons not. menial f 
ſervants, Lord Cowper ſaid, that, if a deed | 
had been prepared and ready to have been | 
executed, but three witneſſes who were not 
menial ſervants could not have been got, | 
and this by the means of Pigott, who was to j 
benefit by the non-execution of the power ; the j 
circumſtances that occurred in that caſe; j! 
ſlight as they were, might perhaps, in ſuch j 
caſe, have been held a revocation and exe- | 
cution of the power. | 


| 

Under this head of fraud, we may like- Per C. Jutt. -” 
wiſe include * ſurprize,” which the civilians Touny # mM | 
define thus, © Surreptio eff cum per falſam Montague. | 
res narrationem aliquod extorquetur,” when a 3 e's wes 
man will, by deceit or falſe ſuggeſtions, pre- haha 
vail upon another to do that, which other: iſe | 
be would 70ft have done ; as where a man | 
was informed by his kinſman that his ſon ; i 
Was dead, in order to get the father to ſettle 
bis eftate upon _ 4n fuch caſe there Il 
1s 
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15s no doubt but equity would ſet fuch a fer. 
tlement aſide. And the cafe would be the 
ſame if the appointee, under a power exe- 
cuted in his favor, to prevent a revocation, 
were to uſe any falſe ſuggeſtions or informa- 
tions to the donee to miſlead him and 
prevent him from executing his intention to 
revoke. But ſurprize does not, in ſuch caſe, 
mean merely ſomething done ſuddenly or happen- 
ins Uunawares, or done without precaution and 
deliberation. 


But fraud and circumvention are not 
things to be preſumed, but muſt be cearh 


proved, or they will not be regarded in a 
court of equity. 


A court of equity will likewiſe aid a pow- 
er defectively executed by reaſon of © «- 
cident ; as, where, from the local ſituation 
of the party, who is to execute a power, ht 
is diſabled. from, and has not the mean 
of, executing the power with the circum- 
ſtances expreſsly required to attend the ext- 
cution thereof, Thus, if a man were t0 
purchaſe and ſettle lands in Dale of a certain 
value, and, no lands being to be had thert, he 
purchaſed in Sale, this would be good 1 
equity; ſo if a man were to do an att in a rt- 


mote place, and fe!/ /:k or was dijabled that he 
could 


C0383 


could not get thither, there, a court of equity 
might interpoſe : bur, in ſuch caſe, all that 
could be done in execution of the power for- 


- mally, muſt appear to have been done. 


So, likewiſe, 1t was ſaid by Lord Sommers, 
Lord Ch. Juſt. Treby, and Mr. Juſt. Powell, 
in Lord Bath's caſe, that, if it had appeared 
that the Duke of 4/bemarle had had, while 
in Jamaica, an expreſs deliberate intention 
and purpoſe to revoke, and he had done 
as to tefify it, and gone as far in purſuance 
of the circumſtances as his condition 71 thoſe 
parts would have admitted, that might have 
come in within the foundation of equity 
(to wit) accident, As if the Duke of A/be- 
marle had mace and publiſhed his will in 


Jamaica with an intention declared to re- 


voke the deed then in queſtion, and had 
had ſix witneſſes to that his plain intention, 


there being no teer to be had there; that would 


lave been a good revocation. 


But, the intervention of death between a 
man's reſolving to execute a power and a&7ually 
executing 1t, 1s not, of itſelf, even in caſes 
where the a&t is of ſuch a nature as a man 
1s under an obligation to perform, a ground 
for the interpoſition of a court of equity in 


tavor of the perſon intended to have been 
benefited 


Ducheſs of 
Alhemarle v. 
Eail of Bath, 
3 Ch. Ca. 
68. $9. 90. 
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benefited by the donee thereof, although 
ſome ſteps be taken towards compleaing 
ſuch intent ; for, although, in caſes of pre. 
viſton for younger children or the like, ; 
ftolemn af done by the parent, the nature 


of which the court will judge of, may, 


though ineffefthal in itfelf, reaſonably he 
aided in a court of equity, and ſuch defeQtve 
executions have been frequently aided; yet 
no determination has yet gone ſo far as to 
ſay that, where a man 1s only preparing to 
do an aft, and he may or may not doit 
thoſe preparatory ſteps amount to ſuch an 
execution of his power, as a court of equity 
w1ll carry into effect. The caſe of Smith v. 
Aſdten hath fometimes been cited as wat- 
ranting a concluſion contrary to that which 


1 have laſt mentioned, and is cited' to that 


purpoſe particularly by Mr. Juſtice Powel 
in the caſe of Bath and Montague. But, 
ſtating that caſe, he omitted a moſt materia 
circumſtance, which goes far to ſhew, that 
:t cannot be conſidered as warranting that 
dofrine. And then, as the opinion of that 
learned judge, on that cafe, muſt be taken, 


not as an original opinion, but relative on) 


to, and founded upon, the caſe as cited by 


him, it cannot be carried further than that 
cafe warrants, 


Ja 


(4377 
In that caſe, 4., ſeized in tee, fettled 
lands in Torkſhire upon himlelt for life, and 


afterwards to the uſe of his wife for life, 


remainder to his heirs of his body &c. in 
tail, remainder to his own right heirs, Pro- 
vided that he might, by any writing under 
his hand and ſeal, charge the premiſes with 
the payment of ſuch ſums of money out 
of the ſame as he ſhould appoint, ſo as 
the whole exceeded not ;00/. : A. was alſo 
ſeiſed in fee of other lands in Cheſhire of the 
yearly value of 60/7. expectant upon the 
death of his mother. A. having an elder 
fon and five daughters, viz. four daughters 
who were the plaintifls, and one who died, 
and intending to make a proviſion for them, 
by deed, out of the premiſes before-mention- 
ed, C. in the year 1665, prepared notes in 
writing, which A. declared ſhould be the 


Smith ve 

A thton. 
Finch Rep. 
273. 

1 Ch. Ca. 
2634—205. 

1 Freem, JOS. 
3 Keb. 55«- 
3 Ch. Ca. 69. 


effect of his /aft will, and which were, as he 


called them, inſtruction for his counſel to 
draw up his laſt will in form; and the bet- 
ter to enable him ſo to-do, he, together with 
theſe notes, ſent to his counſel the deeds con- 
ceerning his Yorkſhire lands, and another deed 
concerning his Chefhire lands; and there» 
upon his counſel drew a writing and had 
the ſame ingroſſed, leaving blanks for the 
names of the truſtees; by this writing A. 

granted 


3 
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eranted to theſe truſtees and their heirs the 
reverſion, (after the death of the mother) 
of the third part of the Cheſhire eſtate, to the 
uſe of R. A. his eldeſt ſon for four yen 
next after her deceaſe, towards payment of 
ſuch debts as his perſonal eſtate ſhould he 
inſufficient to ſatisfy, with remainder t 
R. 4. and his heirs; and if he did not py 
his daughters portions, then the remainder 
to him to be void, and then that the truſtee 
ſhould ſell the Cheſhire lands, and, with the 
money ariling from the ſale thereof, ſhould 
pay the daughters portions as far as it 
would go; and if that ſhould not be fuffc- 
ent, then he charged the ſaid R. A. and his 
heirs males with the payment of the reſidue 
out of his Yorkfhire lands, ſo as the ſame did 
not exceed 5007., according to the tric 
meaning of the ſaid deed. 


A. died before this inſtrument was me- 
thodically drawn into a will by reaſon 
the blanks left for truſtees, and before it 
had executed the ſame. 


Then XK. A., the ſon, married, and, vp” 
his marriage, and in conſideration of 500 
his wife's portion, ſettled the Yorkſhire pre 
miſes without notice of theſe inſtructions 
upon his wife, with an intail to the ” 

; {> | | male! 


( 439 ?) 


male of that marriage, and died. 'A-.bill 
was then exhibited by the daughters of 7. 
acainſt the wife and infant heir of R. A. 
for their portions. 


It was contended on the part of the 
wife and infant ſon of R. A., that they were 
in the nature of purchaſers without notice, 
and, therefore, that theſe notes ought not to 
affe&t them ; and that they being voluntary, 
and amounting neither to a will or a deed, 
(there being no truſtees named and the 
paper not executed,) theſe defects ought not 

to be ſupplied 727 equity againſt an lant, 
eſpecially as the Cheſhire lands were the only 
lupport and maintenance of the infant. 


On the other fide it was argued, that, by 
theſe inſtructions, the lands were charged 7n 


equity with the ſaid portions; and that, the 


whom the lands had deſcended, ought to 
ſtand ſeized thereof, and take the ſame 
charged with the payment of the portions 
to his ſiſters; and that, although 24. died 
before the writing was ſigned and ſealed, 

yet that ought not to Turn to the preju- 


"v ſudden death from executing the ſame 
aid 


truſt thereof ought to ſtand and be ſupported 
by the court ;z and that, the heir of R. 4., on 


dice of the "hin he being preventcd 


3 Ch. Ca: 
1096, 


and that A. being dead, the plaintiff ought 
to have her proportion. 
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Hereupon a direCtion was given for x 
trial at law upon an iſſue, whether theſe 
notes were part of the laſt will of R. A4., and 
thereupon a verdift was given - for them as 
will; and then the chancellor, after taking 
time to adviſe, decreed the Cheſhire lands 


to be ſold for payment of the portions, and 


immediate poſſeſſion thereof to be given the 
younger children, and the infant to be 


_ charged on this account out of the Yorkfbir: 


lands fo far as 500 /. if the Cheſhire lands, 
upon fale, ſhould prove inſufficient. 


Now it is obſervable that Mr. Juſtice 
Powell, in citing this caſe in that of Bath 
v. Montague, was not aware, or, at leaſt, did 
not take notice of the moſt material circum: 
ſtance in the caſe, namely, the verdi@ in 


favor of the notes, as @ will; for, if the 


court had thought itſelf warranted, in that 


Caſe, to have aided the non-execution of that 


power, by reaſon of the death of the donee 
of the power intervening, and to have 


conlidered the notes qua notes mert! 


under the circumſtances of that caſe, 45 
an execution of the power, there was 09 


occaſion to have dire&ed an iſſue, It 
there- 
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therefore clear from thence that the cotirt 
did not think the accident of the father's 
death before he had compleated his intent 
towards the younger children, a ſufficient 
foundation for relict: it therefore direQted a 
tricl to aſcertain whether theſe notes were a 


queſtion then was reduced to this, whether 
the court could relieve the younger children, 
in reſpet that the will wanted circum- 
ſtances which were required by the power 
to attend the execution of it ? which, as be- 
tween the younger children and the. heir, \t cer- 
tainly could do - the caſe being, by the ver- 
dift, a caſe of a defeCtive execution only. 


But the caſe went till a point further, 
and, in ſo doing, appears to me to have de- 
cided totally contrary to principle and 
precedent. For, the conteſt there was not 
between the younger children and the heir 
at law, in competition with whom, they 
nad this in their favor, that though both 


cough to provide for both elder and young- 
fr, 1s a good ground of relief in equity ; 
but was with the wife and children of 


"Te purchaſers of the heir for a valuadle 
R "and 


 8i/1, and 1t being found that they were, the. 


were children, yet the younger were chil-' 
iren unprovided for; which, if there is 


the heir of the owner of the poper, who 


1 Vern. 406, 
Supra 206, 


3 Ch. Ca.. 
68. 103, 
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and good conſideration, and who, therefore, ac. 
cording to the deciſion in Elliott v. Hele, were 
indiſputably intitled to hold the efaze, un- 
der the original ſettlement by the deed, as 
purchaſers for a valuable conſideration, not- 
withſtanding ſuch defeCtive execution of the 
power in favor of children by the will. 


There is one caſe, however, in which the 
omiſtion of a circumſtance, will not, it ſeems 
by the better opinion, render the execution 
of a power defective in law though execut- 
ed in favor of a volunteer ; ſuch execution 
will, conſequently, be good in equity ; and, 
that is, when the ceremony to be obſerved 
is debors the inſtrument of execution, a 
a tender of money, and the performance 
is diſpenſed with by the perſon intereſted 
therein and privy to the deed. Thus 


'1n tne caſe of Thoru and Newman, cited 


3 Ch. Ca. 68, 108. where A. covenanted 
with B. to ſtana ſeiſed to uſes, with power 
of revocation upon a tender of 124. atadaj 
certain, in the Midale-Temple-Hall, and 4 
tendered the 12d. at the day to B., who ac- 
cepted it, but it was not In the Mradle- 


' Temple-Hall, The queſtion was; wit- 


ther this was a good revocation in equity! 
And it was held by Lord Hales to be a good 
execution of the power. And Mr, Baron 

Sg | Poli 


— 
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Poivell and Lord C. J. Hol?, in ſpeaking of 


this caſe in that of Bath v, Wontague, held, 
that it would have been fo in law hkewiſe ; 
for, upon a condition to pay money at ſuch 
a day and place, if the money be tendered 
to the perfon at the day, though nor at the 
place, that tender to the perſon is good, 
being a caſe of money ; but it is not ſo in 


a collateral condition for doing any other 
thing, 


But it was ſaid by Mr. Baron Powell, that 
if the condition were to be performed 7o a 
ſtranger, that would alter the caſe, 


But it is obſervable upor the above caſe, that 
though it had not been good at law, it 
might have been held to be ſo in .equity, 


becauſe there were children in the caſe, and 


it was to make proviſion for them. 


;thly, With reſpect to ſome matters par- 
ticular to powers of revocation. 


No expreſs words feem to be neceſſary 
to the creating of a power of revocation ; for, 
atiough a proviſo for that purpoſe be un- 
Kilfully penned, yet, if the intention be 
clearly to reſerve- ſuch power, the court 
will conſtrue the expreſſions uſed in creating 
te power, ſo as to ſupport the intention. 


R 2 | Thus, 


| 
j 


3 Ch; Ca: 
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Bilkop of 
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Leighton, 
2 Yern. 
370, et vid. 
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Thus, where P., on his marriage, by 
leaſe and releaſe conveyed hereditaments 


to 77. and his heirs, to the uſe of himſelf for 


life, remainder to his wife for life for her 


Blackſtone, . JOinture, remainder over. Provi/o, that, in 


intra. 


'Thompſonet 
Frefitcn, 
'2 Roll. Abr, 
202; 


default of iſſue of the bodies of P. and his 
wife, I. ſhould convey to ſuch uſes as the 
ſurvivor ſhould appoint, P. deviſed the 
premiſes and died, The wife ſurvived and 


appolhted H. to convey to MY. and his heirs, 


to the uſe of herſelf and her heirs; and, 


then ſhe, by will, deviſed to the plain- | 
riff in this ſuit and his heirs. The plain- 


tiff could. not recover at law, by reaſon 


that H. had not made ſuch conveyance as 
P.'s wife directed ; et, per Lord Keeper, the 


Lord Dyer's Scintilla Juris remained in H, 
and, although the proviſo was «nfkilfull 
penned, it amounted unto a power of revit- 
ing and /imiting new uſes: and it was de- 
creed that the defendant ſhould admit that UH, 
had conveyed, accMing to the appoint- 
ment of the wife, previous to her will by 


which ſhe deviſed to the plaintiff, 


And, ſuch power to revoke may be given 
to the extent of the <vhole limitation of the 
eſtates ſubjefted to it, or only as to #2 part 
thereof; as if a man make a feoffment to the 
uſe of 7.S. for life with divers remainders 

over, 
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over, with power to revoke the eſtate for. 


life only, and, that then another ſhall have 
that effate, and that the remainders ſhall 
continue as at firſt limited ; that is a good 
power. 


It was declared by the court, in the caſe 
of Colſton v. Gardner, that, wherever there 
was a power of revocation, the law gave the 
revoker a power to limit new uſes, although 
10 power of new limitation were expreſſed 
in the deed; for, he that had power to 
revoke, had alſo power to limit. And 


this was ſaid, by Hale, Chief Juſtice, in the 


cale of Fowler and North, to have been {fo 
reſolved upon as great a ſettlement, as any 


lubje&t in England ever had. 


And ſuch new uſes upon a revocation may 
be limited or raiſed by the ſame conveyance 
which revokesthe ancient uſes, as well as by a 
new conveyance ; for, in as much as the ar- 
cient uſes ceaſe ip/ſo fafo by the revocation, 
vithout claim or other a&t, the law will ad- 
Judge priority in the operation of one and the ſame 
deed, although it be ſealed and delivered at 
"ne and the /ame inſtant: and, therefore, 
/ih deed will be firf, in conſttuction of law, 


& revocation and ceſſer of the ancient uſes, 


nd hen a limitation or raiſing of the new uſes. 


R 3 Thus, 
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Thus, where ., ſeiſed in fee, covenant. 
ed by deed indented, 6th of Moy, to Elize- 
beth, in conſideration of marriage of his ſon 
and for other conſiderations, that he and his 
heirs would ftand ſeiſed to the uſe of him- 
ſelf for life, E&c.; with a proviſo, for the con- 
fderations aforeſaid, &c., that it ſhould be 
lawful for the ſaid A.,, at any time during 
his life, with the conſent of certain perſons, 
by deed indented to be inrolled in any of 
the queen's courts, to revoke any of the 
ſaid uſes and eſtates and to limit new ule, 
.7., afterwards, bth of May, 12 Elizabeth, 
with the conſent, &c., by deed indented 
and inrolled in the Chancery, revoked the 
uſes and eſtates in the firſt indenture 
limited in part of the land, and, limited the 
uſe thereof to himſelf and his heirs : after- 
wards 4., by another deed, 20th of September, 
13 Elizabeth, with conſent, &c., and inrol- 
led in the Common Pleas Mich. 13 &@ 14 
Elizaveth,. declared, that, for the payment 
of his debts, &c., from the time of the It- 
rolmeat of thar deed in the Chancery, 4 
the ſes in the firſt indenture fbould be o0id, 
and that the /2nd ſhould be to the uſe of 4 
in fee: afterwards 4., by indenture, 26th 0 
OZober, 14 Elizabeth, covenanted to lev} * 
fine of all his lands, part whereof ſhould be 


to the uſe of him and his wife and bis heirs 
and 


and the reſidue to the uſe of him and his 
heirs, which fine was levied in the ſame 
term accordingly : and, afterwards, the ſaid 
indenture of the 20th of September, 13 Eliza- 
beth, was inrolled in the Chancery, and then 
A. deviſed the lands over and died. The 
deviſee entered into the land and made his 
claim. And, one queſtion was, whether 
other uſes might be limited or raiſed by the 
ſame conveyance which revoked the ancient 
uſes? And 1t was held per cur, that they might. 


And the: rule of law will be the fame; as 


to the ceaſing of the eſtate, although the 
uſes be raiſed by @ recovery, and not by a 
covenant to ſtand ſeiſed. Thus, the court 
held, in Fitzwilliams's .caſe, where, in or- 
der to diſtinguiſh that from Digges's caſe, it 
was argued that, in the latter, the uſes were 
raiſed by covenant out of the eſtate of the 
covenantor, which might be more eaſily de- 
termined again in his poſſeſſion, than, when 
uſes were raiſed out of a recovery, (as they 
were in the ſormer caſe,) by which there was 
a tranſiutation of poſſeſſion, and all the 
eitate diveſted out of him who hmited and 
declared the uſes. But it was anſwered 
and refolved by the whoie court, that, 
for the reaſon and cauſe giver in Dizges's 


cale, it was all one where he wio aiate the 
C4: reVocailen 


Fitzwilliams's 
caſe, 6 Rep. 
33. b. intra 
24d, 


"> A. 
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revocation was ſeiſed or poſſeſſed of the land; 
for, it was agreed in that caſe, that the beſt 
conſtruE&ion of the ſtatute of 27 Henry 8. of 


\ uſes, was to make them ſubject to the rules 


 Fitwilliams's 
ca'e, 6 Cs; 
32, 


of the common law, according to which, 
if two aCts were done by one and the ſame 
means, and took place in one and the ſame 


inſtant, the law would ſo conſtrue it, that bat 


att ſhould be taken in law to precede, whith 
would give eficacy to the entire inſtrument, 


Nor will the manner of wording a power 
in ſuch a proviſo, ſo as o diſtinguiſh the rt- 
vocation and ceaſing of the former uſes fron 
the /imiting the new uſes, and mark them as 
ſeparate a&ts, make eny alteration 1n the lepa! 
conſtruction thereof. 


Thus, where a recovery was ſuffered to 
divers uſes, declared by certain indentures, 
in which was this proviſo; namely, © pro- 
vided always th-t it ſhould be lawful to and 
for 7. (from whom the eſtate proceeded) 


and 4. his wife, at any. time or times 


thereafter, and from time to time during 
their joint natural lives, at their free will 
and pleaſure, by any their deed or writing, 


ſealed, &c, to alter, change, determine, 


revoke, or make void, all, or any, of the 
ule or ulcs, eſtate or eſtates, in thoſe pre- 
ee: ſents 
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ſents before declared or mentioned, or Ii- 
mited of the ſame premiſes, .or any part of 
them; and that at all times, © from and 
after” ſuch time as the ſaid YY. and A. ſhould, 
by any ſuch deed or writing, have ſo ex- 
preſſed and declared their pleaſure and mind 
to be to alter, &c., that © Tren,” and 
« from thenceforth,” ſach of the ſaid eſtate 
and eſtates, uſe and uſes therein declared, 
as ſhould be ſo declared to be altered, &c., 
ſhould ceaſe, determine, and be void. And 
that * then,” and from © zhenceforth,” the 
faid recovery and recoveries ſhould be, and all 
and every perſon, &c. ſhould thereof ſtand 
and be ſeiſed, to the uſe of ſuch, and thoſe 
perſon or perſons, to and for ſuch, and 


thoſe, uſe and uſes, and in ſuch manner and 
form, as by ſuch deed or writing, &c, as was | 
aforeſaid, ſhould be declared or limited only, 


and not to any other perſon or perſons, uſe 
and uſes, 


Afterwards, I. and A4., by writing in- 
dented, ſealed, &9c., reciting the above in- 
denture, the uſes, and the power, did r2vokz 
the ſaid uſes, ſaving and except the uſe and 
eltace limited heron to the ſaid YY. for 
life, the remainder to 4. his wife for 
ile; and, by the ame writing, declared that. 
the 
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the ſaid recovery ſhould be to the vþ 
of the ſaid Y. for life, remainder to 4 
for life, remainder over, with the like. 
power. of revocation as before.  Aﬀer. 
wards I/. and 4. died. And one queſtion 
was, whether the revocation, and new decl. 
ration, and limitation of the ſaid new uſe: 
were good and effeQtual in law ? And it wa 
argued that they were not ſufficient in lay; 
and one ground 'of argument againſt them 
was, becauſe the revocation and limitation 
(as this proviſo was penned) could not be 
in one and the ſame deed; tor, in that, thre: 
times were to be obſerved, namely, the time 

of revoking, the time of ceaſing the old 
_ uſes, and the time of declaring new uſes, - 
Firſt, The af of revocation ought to hare 
been © by wwriting, ſealed, &c.;? then came 
the ſecond time, namely, © and that at all 
times FROM and AFTER ſuch time as /. and 
A. by any ſuch writing ſo expreſſed and de- | 
clared,” fo that there was a diſtintion of 
times, Viz. © from and after ſuch time, &c. 
tne former uſes ſhould ceaſe, and © after they 
were ceaſed,” then followed the third time, 
« and that zben and from thenceforth,” name- 
ly, after the time of the ceſſet, the faid t- 
covery ſhould be, &c. to ſuch uſes, 45 by 
any ſuch deed or writing, &c. ſhould bt 
declared and limited. In which caſe (1 
ſuch dced) which was as much as to fa 


: & per 
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« ner hujuſmoar, or confimile ſcriptum,” it 
ought to have been Jike in all circumſtances ; 
as, to have been zhezr joint writing, ſealed 
and publiſhed as the other, but could not. 
be the ſame deed ; for, the firſt deed . was 
finiſhed, when it was ſealed and . publiſhed; 
and, after that, nothing could- be added to 
it; for zhat, by the publiſhing, was com- 
pleated, and its time paſt: then, after that | 


- time, the. time of the c-fer ought to paſs, 


and then came the time to declare new uſes; 
ſo that it was not poſſible that the declaration 


of the new uſes could be 7x the deed of the 


revocation, but it ought to have been 7z 
another deed : and it was much inforced by 
theſe words © fall be,” which was the fu- 
ture tenſe ; and, zthereby, it appeared, that 
the revocation ought to have been paſſed 
before the new declaration ſhould have been 
made, becauſe, of the words *©© ſhould be 
declared or limited.” It was alfo objected, 
that, although ex indulgentia legis, the law, 
In divers caſes, would, in conſtruction, con-_ 
der two diſtin times in one inſtant, 
(which, in truth, was not any time); yet, 
ao caſe could be pur, that by any conftruc- 
tion three times might be admitted in one 
inſtant : and, therefore, it was ſaid, that 
tis caſe differed from Digges's caſe ; for 
{bere there were but two times, which well 
ſtooc 


( 232) 


ſtood with the learning of inſtants, and with 
the caſe of the fine there put. But, put the 
caſe that there were three conuſors of a fine, 
and that the conuſee render to one of the 
conuſors for life or years a rent, and grant 
the reverſion to another of the conuſors for 
life or years rendering rent, and by the 
ſame fine grant a reverſion in fee or in tail 
to the third conuſor ; it was ſaid, that ſuch 
fine ſhould not be received, becauſe that 
an inſtant could not be of more than two 
times. But, it was 'anſwered and reſolved 
by the whole court, that the ancient uſes, in 
the principal caſe, were revoked, and the ne 
#/es well declared in the ſame deed ; becaule, 
Firſt, In judgment of law, there were not 
in this caſe but 7wo times concurrent in on 
inſtant, namely, the time of the ceaſing of 
the former uſes, and the time of the decla- 
ration of the new; for, although the re00- 
cation and the ceaſing of the former uſes were 
diſtinguiſhed in words, yet, in truth, they 
were one; for, the uſe which was revoked, 
ceaſed, and 7he uſe which ceaſed, was revok- 
ed. Secondly, It was reſolved, that, althoug\ 
no ule ceaſed until the writing of revocation 
was ſealed and publiſhed, and, after the ſeal- 
ing and publication thereof, nothing could 
be added to 1t, yet it well ſtood wth the 
words of the provito and the intention of the 
parties, 
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parties, that the new declaration might 
I* ;- in the /ame deed ;. for, 50th being con- 
rained in one and the ſame writing, firſt, its 
operation ſhould be to make a deftrufion of 
the former, and eo inſtanti a creation of the 
new, uſes; and this word © /#cb” more 
properly extended to the /ame writing in 
which the revocation was, thay to ano- 
ther; for, © by ſuch writing,” was as much 
as to ſay, *© per idem vel hujuſmod! ſcriptum,” 
and ſo it ſhould be taken in the principal 
caſe, And theſe words, © ould be,” ſhould 
be ſaid future in reſper? of the indenture, and, 
in judgment of law, ſubſequent alſo to the 
revocation ; and, although theſe clauſes were 
contradiffory, and ex diametro pugnarent, be- 
cauſe the one deſtroyed and the other created, 
yet, the conſtruttion of the law (which de- 
lighted in making reconcilement,) made a 
gvod accord between them. For, to the in- 
tent that the new uſes ſhould be created, be 
le adjudged that the clauſe of deftrufion 
ould have the priority, although both were 
Contained in one and the ſame deed, and 
ook effe&t by one and the ſame delivery. 


Where a power of revocation'is reſerved, 
the ellates, created by the deed in which 
uch power iS contained,. may be. defeated 
Jeeeral ways; namely, Firſt, By an expreſs 

ICyOCation, 


Scroop'scaſe, 
10 Rep. 144. 
S. C. 2 Roll. 
Abr. 2063. 


io Ja.l. 
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revocation, as was done in Digges's and Fitz. 
william's cales. Secondly, By a revocation 
in law. As where the donee of the power | 
does an a& of a nature that is irreconcileal!: 
with the exiſtence of the former uſes ; qlig 
non refert an quis intentionem ſuam +- 
claret verbis, an rebus ipſis, vel faftis ; and 
when a man, having power to revoke, |i. 
mits mew and other uſes, he thereby, ſigni- 
fies his purpoſe to determine and alter the | 


_ ules before limited. 


This idea of a conſtruftive revocation 
ſeems not to have been allowed of, in lay, 
until ſome time after the ſtatute of uſes; 
for, Scroop's caſe was founded only on one 
authority, namely, the caſe of Frampton and 
Frampton, cited in that caſe to have been 


determined Trin. 2Fac., of which caſe I have 


not met with any report, The circun- 
ſtances in Scroop's caſe were as follows. 


$., ſeiſed in fee of the manors of 1. and 
MT, having iſſue A., by indenture, dated 
26th of June, 23 Elizabeth, for the preferme"! 
of Y. his wife and 4. his daughter, cove 
nanted to ſtand ſeiſed of the ſaid manors '0 
the uſe of the ſaid $., JY., and 4. for thell 
lives, and, afterwards, to the ſaid 4. and 
the heirs of her body, with remainders 
over 3 
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over; with a proviſo that, if the ſaid S,, 
during his life, ſhould be diſpoſed either to 
determine, diſannu], change, alter, enlarge, 
| diminiſh or make void © the uſes, or eſtates, or 
any of them of the premiſes,or any part there- 
of, that hen 1t ſhould be lawful to and for 
the ſaid $. at all times, at his pleaſure, by 
bis writing indented under his hand and 
ſeal, ſubſcribed in the preſence of three wit- 
neſſes to determine, diſannul, &c, : and 
alſo by the ſame writing at his will and plea- 
ſure, or any other writing whatſoever, fion- 
ed, and ſubſcribed. as above, to limit, de- 
clare, and appoint the uſes of the fame to the 
perſons aforeſaid, or to any other perlons, 
&.” W. died, then S. married Z., and, 
by indenture of November, 23 Elizaveth, fab- 
(cribed 1n the preſence of three witneſſes, 
n conſideration of a jointure, to be made 
to the ſaid Z., covenanted with truftecs to 
frand ſeiſed of the manor of H., to the 1/2 of 
S,and E, for zbeir lives, and, afterwards, to 
the uſe of the right heirs of S., &c.; and 
other conveyances of the fee ſimple were 
aterwards made. And hercapon the queſ- 
tlon was, whether the indenture of the 24 
Elizabeth was 250d 'revocation and re- 
appointment acco:ding to the power? and 


It was ielolved fo t be; for, although, in 
tlis caſe, there was no: any expreſs ignification 


| OL 
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of $.'s purpoſe or reſolution to determine, 
difannul, &c.; yet, for as much as he, by 
the ſaid indenture of 33 Elizabeth, cove. 
nanted to ſtand ſeiſed to the uſe of himſclf, 
and the ſaid EX. his then wife, and after. 
wards to his right heirs, zhis inured to two 
intents : 1ſt, To declare his purpoſe and reſolu- 
tion to determine, diſannul, &c., and, therely, 


the former uſes ceaſed ip/o fao; and, 2dly, 


The covenant in the ſame indenture inured _ 


to raiſe a new ule to the ſaid S. and E., and 
to the heirs of S. 


It was held by Lord Hale, (on obſerving 
upon the caſe of /ngram and Parker,) con- 
trary to the opinion of the three judges _ 
who decided it, that a bargain and fale, 
although it were not z#nrolled, would be 2 
good execution of a power within the rea- 


ſoning in Clere's caſe; namely, as an a&t & 


the donee of the power, which could not 
have any operation, unleſs it could take effect 
as an execution of the power, becauſe, the 
deed of bargain and ſale, without enrollment, 
would be void, unleſs it could take effect 
as an appointment by virtue of the power. 


It is obſervable, upon this opinion of 
Hale, on the caſe of Ingram and Parker, thil 
it may be ſupported without at all infring- 

ing 
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ing upon the principle of thoſe caſes in 
which it hath been held that, where a power 
is limited to be executed by a deviſe, a de- 
viſe made in execution of jt, will not be 
valid, unleſs it have all circumſtances ne- 
ceſſary to convey the ſame ſpecies of pro- 
perty, where It 1s not to operate in execution 
of a power : for, where a power is limited 
to be executed: by a deviſe generally, the 


law implies from thence that the creator of _ 


the power required all circumſtances, neceſ- 


ſary to a valid deviſe of that whieh 1s the 


ſubje&t on which the power 1s to operate, to 
attend the execution of fuch a power, 


as pointedly, as if he had expreſsly deli- 


neated each circumſtance eſſential to a valid 
will in the limitation of the power. And 
a ſimilar argument would have applied 1n 
the caſe of Ingram and Parker, had the power 
there been expreſsly limited to haye been 
executed by bargain and ſale ; becauſe, in 


ſuch caſe, an. implication would neceſſari:y 


have ariſen, that the donor of the power 
meant that #ro//ment ſhould be one circum- 
ſtance attending the execution of it ; for, 
as he required it to be executed by bargain 
and fale, it muſt from thence have .been in- 
ered, that every thing neceſſary to the con- 
ſtitution of that ſpecies of conveyance was 
meant by the creator of the power to be 


'S ©-=.5. : Durtued 
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purſued in the execution of it. But, in the 
caſe of Ingram and Parker, as it occured, 


the queſtion was not, whether it was the in- 


tention of the donor that the power ſhould 
be executed by bargain and ſale ; for no pro- 
viſion was made as to the particular ſpecies 
of conveyance by which the power was to 
be executed ; but, whether the donee of the 
power z#ntended the inſtrument to take ef? 
as a bargain and fale, or, as an execution of 
the power ; and it was perfectly clear that 
he intended to execute the power ; if that 
were fo, then, the queſtion would be, whether 
he had complied with the circumptances re- 
quired by the donor? for, if he had, there 
could. be no doubt but that his a& ought 


to be ſupported, if it could fo be, conſiſtent 


with the rules of law : becauſe, in conſhi- 
deration of law, his a#, if attended with the 
forms required by the power, was as he «f 
of the donor of the power taking effect out 
of his ownerſhip. Then the caſe fell exaf) 
within the principle of Scroop's caſe, viz., It 
was clearly intended by the donee of the 
power to be an efe#uol conveyance; it could. 
n6t operate as ſuch, as a bargain and ale 
for want of 'inrollment, then it muſt be 


| conſidered either as merely a deed made it 


execution of the power, or as a void infſtrv- * 
| _- ment; 
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ment; but, aut res magis valeat quam pereat, 


not asa bargain and ſale; in which /atter view 
it would be void for want of inrollment. 


Thus, where the execution of the power 
of revocation was expre/s/y required to be 
by deed indented to be inrolled ; 1t was re- 
ſolved, that that was as much as to ſay by 
deed indented and inrolled; for, no revoca- 
tion ſhould be made, in that caſe, until the 
deed were inrolled : as, if it ſhould ope- 
rate as a revocation before the inrollment in 
ſuch caſe, then probably the deed would ne- 
cer be inrolled ; which would be againſt the 


words and intent of the creator of ſuch 
power, 


And, if the donee of a power of revoca- 
tlon require that the inſtrument, by which he 
revokes, ſhall be inrolled in a particular 
court, 1t will. not take effett, 45 4 revocation 
of uſes under the power, 2:77// that be done; 
ad, accordingly, it was relolved in Digges's 
caſe, that there was no perfe&t and complete 
vocation by the indenture of 20th of Sept. 
am, 13 Eliz, until the indenture- was inrol- 
kd in Chancery ; for, although the proviſo 

| Ka I 2 of 


it ought to be conſidered as intended by the 
donee to take effeft under the power, and 
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S. C. Moore 
568. 


of revocation in the firſt indenture in thx 


thereof in the Chancery, for that reaſon, there 


ſtand ſeiſed to uſes with power of revo- 


1n conſideration of natural love and affection, 


| baſtard) for liſe, with divers remainders over; 


' ſurance, which ſhould enure to the fam! 
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caſe, would have been ſatisfied by an in. 
rollment in any of the king's court, 
(as in that caſe it was in the Common 
Pleas) ; yet, inaſmuch as the inde. 
ture of revocation itſelf limited the revo- 
cation to take effef&t, after the inrollment 


was no perfe revocation, until it was in- 
rolled 72 tbe Chancery: 


A feoffment made for further aſſurance, 
will not be a revocation of a covenant to 


cation, 


Thus, where A. covenanted by indenture, 


to ſtand ſeiſed to the uſe of himſelf for life 
the remainder to B. his ſon for life, 
mainder to D. his reputed ſon (he being hi 


and alſo covenanted to levy a fine andt 
make a feoffment or other aſſurance, at tit 
requeſt of the covenantees, for further a: 


uſes : with a proviſo that © ifhe, by a vt 
ing, &c., ſhould revoke, alter, change, dr 
miniſh, enlarge, or otherwiſe limit, appolnh 
or diſpoſe, to or with any other perſon, ® 

i 
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in any other manner and form, any uſe or 
uſes, eſtate or eſtates, intereſt, or limitation 
by the ſaid indenture given, limited, or con=- 
yeyed, to any other perſon of the eſtates in 
queſtion ; that then the ſaid 4., and every 
other perſon, ſhould be ſeiſed to the ſaid 
uſes.” 4., afterwards, made a feoffment in 
fee to the ſaid covenantees, in performance 
| of the covenants in the ſaid indenture, to 
the ſame uſes, intents, and purpoſes, as were 
in the ſaid indenture declared, limited, and 
appointed, and to no other, but the uſes 
were not recited in the deed of feoffment ; 
there being only a general reference to the 
indenture : the queſtion was, whether this 
feoffment could be conſidered as an rnde- 
pendant affurance, conveying the eſtate, 
among others, to the baſtard ſon, and ſo a 
revocation of the covenant to ſtand ſeifed ; 
becauſe, otherwiſe, he could not take any 
eſtate, as the covenant to ſtand ſeiſed would 
not raiſe any uſe to him ? And, it was held, 
that this feoffment was not an independant 
at, nor any revocation of the uſes raiſed by 
the indenture, nor did it give any eſtate in 
remainder to D., the baſtard ſon, it being 
made only for further aſſurance according to 
the covenant. 
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A power of revocation may be executed 
by ſeveral inſtruments ; as by fine and deed; 


for, all of them taken together will be con- 


ſidered as only one aſſurance, 


And ſuch power may alſo be executed at 
different times, over different parcels of the 
eſtates ſubjected thereto. 


Thus, where L. levied a fine of the ma- 
nors of $S., L., and B., together with other 
lands, .and, afterwards, by indenture be- 
tween himſelf and the conuzees, declared, 
that the ſame ſhould enure to certain uſes in 
the ſaid indenture mentioned ; with a'pro- 
vilo that, if ** the ſaid L. ſhould be minded _ 
to alter or determine any of the ſaid uſes, to 
the intent to alien or ſell any part or parce! 
of the premiſes, and declared ſuch his 1n- 
tent by writing under his hand and ſeal, that 
then they ſhould be ſeiſed of ſuch part or 
parcel as the ſaid L. ſhould declare his 1n- 
tent to ſell or alien, to the uſe of the faid 
L., his heirs, or aſligns, any thing before- 
mentioned to the contrary notwithſtand- 
ing.” Afterwards L,, according to ths 
proviſo, declared by writing as to part of 
the land mentioned in the fine, that he w3 
minded to alter the uſes thereof with 1- 


tent to alien it, Then, by another _ 
: 
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he declared his intent and mind as to the 
manor of L. was to alien and fell that. And, 
afterwards, by another writing, he declared 
his intent and mind as to all the reſidue of 
the premiſes mentioned in the fine, was to 
alien it, &#c. And the queſtion was, whe- 
ther, upon this proviſo, which gave liberty 
to alter the uſe or uſes for part or parcel, 
G:c,, he might make the ſeveral declarations 
ſtated? And it was contended that, when 
L. had, according to the proviſo, declared 
his intent that part ſhould be aliened, and, 
thereby, executed the liberty given him, 
which was to alien part, but not all, and 
when he had a/tered the uſes as to part, he 
could not afterwards alter them as to the 
other part; for, of part he had made his 
eletion, and, therefore, ought to have held 
himſelf content. But, the court were of opi- 
nion, that the firſt uſes were, by the deed, 
altered as to the ſaid manor of L.; for, it 
appeared that it was the intent of L. to 
have liberty to diſpoſe of any part at his 
pleaſure, and that manor was but part, 
therefore this was within the words of the 
proviſo, notwithſtanding that TL, had before 
aliened another part. 


But, ſome doubt was entertained, whether pa ARSE 
L. might have altered the uſes for all. ML tp 
D 4 the | 


Digges's 


caſe, I Rep. 


173, D- it 


Refol. S. C, 


| Moore 6063, 
ov. C, ſupra 


259. 


Moore 603, 
605, 
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the premiſes or not ; becauſe he had re. 
ſerved liberty only for part, and not for the 
whole. But, the reporter ſays that, conſidering 
the caſe, and that the intent appeared, rhat 
L. might have aliened all and every part, 
or parts only, as he had pleaſed, it wy 
reaſonable when part, of a deed tended one 
way, and part of it another way,. the intent 
to be reaſonably raken upon the words, 
ſhould be taken, and the law be according 
to that. 


Accordingly, in Digpges's caſe, where the | 
power (as to this point) was to revoke, © « 
any time” during the life of the donee there- 
of, any of the uſes or eſtates and to limit 
new uſes ; it was reſolved, as ſtated by Loi 


Coke, that the donee of the power might re- 


voke' part at one time, and part at another 


time, and ſo of the reſidue until he had r- 


voked all; for, theſe words * at any tint 
amounted to as much, and were, as If Ie 
had ſaid, © from time to time as often as he 
ſhould FROOg good,” 


OY as this caſe | 1s ſtated 1 in Sir T. Moore's 


Kenan, the reſolution in Digges' s caſe ex- 


actly concured with Anderſon's opinion; for, 
it is there ſtated to have been reſolved, Firll 


T hat the words in the proyiſo, that it ſhoull 
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be lawful for him at any time during his 
life, &c., ſhould be intended 7oties guoties 
during his life, and not reſtrained to one 
time in his life. Secondly, That the words, 
any uſe or eftate of the premiſes or any part 
thereof, ſhould be intended as well one part 
at one time, as another part at anqther time ; 
and not be reſtrained to an election to make 
a revocation at one time of all or of any 
part, and no revocation afterwards of any 
other part. 


A power of revocation may be executed Thorne y. 
conditionally. Thus, where A., ſeifed in Thorne, 
: 1 Vern. 141, 
fee, made a ſettlement of the eſtates in queſ- 182, s. 1; 
tion, with power of revocation ; and, ſeven Perkins v. 
years afterwards, mortgaged the ſame in fee TOs 
toone of the remainder-men an the ſettlement; "MF" 
and the condition of the redemption was, 
that, if the mortgagor or his heirs paid the 
money at the day, he ſhould have the lands in 
his former eſtate + the queſtion was, whether 
this mortgage was a total revocation, 
or only pro tanto? And the Lord Keeper 
declared, that it was a revocation pro tanto 
only, the mortgagor being to have the lands ITE | 
on payment, as in his former eſtate ; and 


It was decreed accordingly. | 


But, Sir Joſeph Jeky!, in giving his opi- 
non in the caſe of Fitzgerald and Lord 
Faucon- 


Iitzgerald et 
al. 'v.. Lord 
Fauconberge 
et. al. 

3 Brown's 
rarlk. Cn 
543- S. ©. 
Fitzgib, 207, 
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Feucenberge, ſaid, that he knew of no af. 
bur that of a mortgage, wherein equity 
controled a power of revocation ; and the 
reaſon of that caſe was, becauſe the mort. 


oagor 71 equity continued to be ſtill owner 
of the eſtate, it being conſidered there but 
as a pledge for the money. And the deciſion 
in that caſe ſeems to yo a great way in ſup- 
port of Sir Joſeph Jekyl's opinion. 


There, F., being unmarried and having 
no child, and being ſeiſed of eſtates of large 
annual value, did by leaſe and releaſe, datedthe 
2d and 3d of July, 1712, as well for ſettling' |} 
the ſaid premiſes in his name and blood, 
to the ſeveral uſes, truſts, and purpoſes, and 
in ſuch manner as therein after limited, 
«© with liberty nevertheleſs, to and for 
him the faid F., freely and clearly at his will 
and pleaſure, to difpoſe of, charge, or alie- 
nate the ſaid premiſes, or any part thereol, 
for any eſlate or eſtates whatſoever, as he 
ſhould think fit; and to revoke, recall, and 
make void all and every the uſe and uſes, 
truſts, limitations and appointments there- 
by raiſed, limited, and appointed, mentioned 
and declared concerning the ſame, as allo 
in conſideration of 55s., convey to truſtees 
and their heirs all the eſtates, to the uſt 


of himſelf for life, with remainders over.” 
| There 


($69 3 


There was alſo a term created, among other 
things, by ſale, mortgage, or demiſe there- 
of, for the term, or' any part thereof, to 
raiſe all ſuch ſums as F. ſhould owe at 
his deceaſe, and alſo all ſuch ſums as he, by 


his laſt will, or any other deed or writing 


executed under his hand and ſeal, in the 
preſence of two or more witneſſes, ſhould 
vive and appoint to be paid, or charge the 
premiſes with, to any perſon or perſons what- 
ſoever : but, if the perſon, next in remaind- 
er expeftant on the term, ſhould pay all 
the ſaid debts, annuities, and monies, ſo to 
be deviſed or appointed, then the term was 
to ceaſe, Then followed theſe proviſoes : 
Firſt, © A proviſo or power for the ſaid F., 
from time to time, by any deed or writing 
under his hand and ſeal, to be ſigned and 
duely ſealed and delivered in the preſence 
of two or more witneſſes, to demiſe, leaſe, 
limit, or appoint, the ſaid premiſes or any 
of them to any perſon or perſons whatſoever 
for any term, or terms whatſoever, for ſo 
much yearly rent, as the ſaid F, ſhould 
think fit,' and with ſuch other conditions 
and agreements as the ſaid F. ſhould 
pleaſe.” Secondly, © A proviſo, that if any 
female, who, according to the limitations, 
ought to inherit the premiſes, ſhould marry 


any perſon, without the conſent of the truſ- 


tees, 


—  — —_ — —_— 
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tees, Or ſhould marry any perfon that ſhould 
be a Proteſtant, and not of the communion 
of the church of Rome; that then, and im- 
mediately after ſuch marriage, all the eſtates 
before created and appointed for the benefit 
of ſuch perſon, ſo marrying, ſhould ceaſe 
and be void.” Thirdly, a proviſo, © that it 
ſhould and might be lawful to and for the 
faid F., at any time or times during his na- 
tural life, at his will and pleaſure, to grant, 
fel], or demiſe, the thereby granted premiſes 
or any part thereof ; or, by any deed or writing 
under his hand and ſeal, or by his laſt will 
and teſtament in writing, ſigned, ſealed, de- 
livered, and publiſhed, in the preſence of 
three or more credible witneſſes, to revoke, 
repeal, and make void, all, every, or any 
of the uſe and uſes, eſtate and eſtates, truſts - 
and limitations before raiſed, created, limited 
or appointed ; and, to. declare and limit the 
fame, or ſuch other new uſes, as ſhould ſeem 
moſt meet and convenient to the ſaid F.; and 
then and from thenceforth, the eſtates and 
uſes before liniited and appointed, and ſore- 
voked and repealed, to ceaſe and determine 
and be utterly void, as if the ſame had never 
been made, limited, and appointed'; and, 
- that the ſaid F, ſhould and might diſpoſe 


of the ſaid premiſes, and every part and per 
| pe: - 


( 26g ) 


ce] thereof, to ſuch other perſon and per- 
ſons, uſe and' uſes, as he ſhould think fir, 
any thing before mentioned to the contrary 
in any wife notwithſtanding.” 


By other indentures of leaſe and releaſe, 
dated the 25th and 26th of September, 1715, 
made between F. of the one part, and T, and 
JF. of the other, reciting, that 7, ſtood in- 
debted to ſeveral perſons named in a ſche- 
dule thereunto annexed in the ſeveral ſums 
therein mentioned ; he, as well for ſecuring 
the ſaid debts and more ſpeedy payment 
thereof ,and 1n conſideration of 5 s. as alſo 
for other good cauſes, conveyed, to T. and 
W. and their heirs, the premiſes, upon truſt that 
they or the ſurvivor of them, &c., thould, 
out of the rents and profits of the premiſes or | 
by mortgage, 8&Cc., raiſe ſo much money as ſhould 
be ſufficient to pay all the debts mentioned in 
the ſaid ſchedule with intereſt, over and above 
the ſeveral annuities, rents, and rent-charges 
in the ſaid ſchedule mentioned, wherewith the 
lame premiſes ſtood charged, and pay the 
ſame in full diſcharge of the ſaid debts and 
intereſt ; and, after payment thereof and 
their own charges being ſatisfied, that © they 
ſoul pay the overplus thereof (if any), ana 
*econvey ſuch part of the premiſes as ſhould re- 
mam unſold, to the faid F., or to ſuch per- 


ſol 
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ſon and perſons, and to ſuch uſe and uſes, 
eſtare and eſtates, as the ſaid F. ſhould, by 
any deed or writing under his hand and 
ſeal, atteſted by two or more credible wit. 
nefles, limit, dire&t, and appoint the ſame, | 
'Fhis indenture was atteſted only by two wit- 


neſſes, and remained in the cuſtody of 7,, 
the truſtee, till his death. 


Then, by indenture dated the 26th of 
Seprember 1715, executed by all the faid 
three parties, reciting the leaſe and releaſe 
ot the 25th and 26th of September 1715, it 
was "-Tared, that it ſhould and might be 
lawf:i for the ſaid F. at ahy time or times 
thereafter during his life, at his will and 
pleaſure, by any deed or writing under his 
hand and ſeal, atteſted by two or more wit- 
nefles, or by his Jaſt will in writing, atteſted 
by three or more witneſles, to revoke, repeal 
and make void, all or any of the truſts and 
eſtates in the ſaid indenture of releaſe of the 
26th of September 1715, raiſed, created, 
limited and appointed of the ſaid premiſes, 
and every part thereof; and to declare, 
limit, and appoint the ſame to ſuch other 
uſe and uſes, as ſhould ſeem moſt meet, 
and convenient to him; and that, from 
thenceforth, the truſts and eſtates ſo revoked 


and repealed, ſhould ceaſe and be void, T 
3 I 


C 297+ ) 


f the ſame had never been created, limited, 
or appointed ; and that it ſhould and might 
be lawful for the ſaid F, to diſpoſe of the 
me premiſes .or any part thereof, to ſuch 


ather perſon and perſons, uſe and uſes as he 
hould think fit, 


_ F. died on the 24th of January 1716, 
having made no appointment or diſpoſition 
of the eſtate after the execution of the deeds 


of 1715. 


And, upon theſe ſeveral inſtruments, a 
queſtion aroſe between the heir at law of F. 
and the claimants under the ſettlement of 
1712, whether the deed of September 1715, 
for ſecuring the creditors of F, was not a 
revocation of the ſettlement of 1712, pur- 
ſuant to /ome or one of the proviſoes therein 
contained ? It was contended on the part of 
the claimants under the ſettlement of 1712, 
that if theſe deeds of 1715 were deemed to 
be a revocation of that ſettlement, (which 
upon other grounds it- was argued they 
could not be} yet, they could not be a total 
revocation ; becauſe it was admitted, that 
thoſe deeds operated only as an implied revo- 
cation, -by reaſon of their inconſiſtency with 
the ſettlement of 1712; and, therefore, 
were no further a revocation, than ſuch 
1ncon- 


\ 


( 272 ) 
inconſiſtency extended: then, the releaſe hay. 
ing conveyed the premiſes in truſt to raiſe 
money for paying the debts mentioned in 
a ſchedule thereunto annexed, and after. 
wards to reconvey to F. or ſuch perſons « | 
uſes as he ſhould appoint, without faying 
to F. or his heirs, or limiting the eſtate in 
default of appointment, which was the caſe 
that had happened, it was apprehended that 
the releaſe of 1715, was no further incon- 
ſiſtent with the ſettlement of 1712, 'than 
to the particular uſes ſpecified 1n that deed, 
and conſequently, as to the reſt of the eſtate, 
did not revoke the ſettlement of 1712; and 
that, under thoſe circumſtances, a court of | 
equity ought to reſtrain it from operating 
any further, than to ſatisfy the particular 
purpoſe. It was argued on the other ſide as 
to this point, that, F., having, by the deeds of 
1715, conveyed the fee and inheritance of 
the whole eſtate to T. and JY, upon truſts 
and for uſes utterly inconſiſtent with thoſe 
of the ſettlement of 1712, this latter con- 
veyance muſt conſequently be a compleat re- 
vocation of the former; the legal eſtate 
being veſted in new truſtees, who could bc 
ſeiſed thereof upon no other truſts than 
the new ones, and F, having made no ſub- 
ſequent appointment of ſuch part as ſhould 


remain unſold, after the particular purpoſes 
f were 


| ns. Ou. eto. any 
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were anfvertd, a truſt muſt therefore neceſ= 


farily reſult for the benefit of him and his 
heirs, according to the eſtabliſhed rules both 


| of law and equity; conſequently, there 


could be no foundation for a court of equity 
to controul or abridge the operation of the 
deeds of 1715, by confirming them to be 
only a revocation pro tanto, merely to diſin- 
herit one of the co-heirs at law; and of this 
opinion was Lord Chancellor King, aſſiſted 
by Sir Jo/eph Fekyl, and Lord Chief Baron 
Reynolds : and 1t was decreed accordingly. 
And on appeal to the Houle of Lords, the 
judges having delivered their opinions /er:a- 
tin upon the queſtion, whether the deed of 
1715, were a revocation of the deed of 
1712; and if ſo, whether the ſaid deed of 
1715, were a total revocation, or a revoca- 
tion pro tanto? it was ordered that the ap- 


peal ſhould be diſmiſſed, and the decree af- 
tirmed, 


Where an eſtate 1s conveyed to uſes with 
power of revocation but not to limit new 
uſes, no new or other uſe can be avered or 
declared under the aſſurance that creates the 
power ; for, in ſuch cale, the: uſes of the 
Wiginal conveyance are exhauſted by the re- 
Yocation, the power being only to revoke 
ud not te limit new uſes : and if, in ſuch 

T- cale, 


Becket's caſe, 


Lane 119. 
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caſes, new uſes are declared, they muſt he 


limited by deed or fine to take effe#-out of 


the intereſt of the revoker, as they cannct 
take effe& out of the original conveyance, 


agitated in Becke?'s caſe, There R. B. ſeiſed 
of lands in fee, 36 Eliz. levied a fine, &, 
and declared the uſe to be to himſelf: for 
life, and, afterwards, to T. B. with power of 
revocation, and to limit new uſes,” -and if he 
revoked and did not declare new uſes, then the 
fine to enure to the uſe of himſelf for life, 
and afterwards to H. B. in fee. R., B. re 
voked by indenture, and declared ney uſes 
with power alſo to revoke and limit new 


_ uſes, and that then the fine ſhould be to ſuch 


new uſes and no other, Then R. B., by 
third indenture, revoked the ſecond inden- 
ture, and declared the uſe of the fine to be 


to the uſe of himſelf for life,' and afterto | 
H. RB. in tail, the remainder over. Then 


R. B. died ; and a queſtion aroſe, whether the 
limitation of uſes by the third” indenture 


| was good under the power? and Brom? 


and Adams, Barons, held, that the declart- 
tion of uſes made by the third indenture 
00d, and that R. B., having power by the 


firſt indenture to declare new uſes, might 0 


clare them with power of revocation; for 
2 


This queſtion ſeems”to have been firſt 


it * 
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'- was not merely a power but conjoined with 


an intereſt, and therefore might be executed 


with a power of revocation; and, Yhen, 


when he, by the third indenture, revoked 


the former uſes, it was as if no uſes had been 


declared, in which caſe he might declare uſes 
at any time after the fine ; and they relied upon 


Digges's caſe, where it is ſaid, that, upon ſuch 
a power, a man can revoke but once, unleſs 


he has a new. power of revocation of ules 


xy to be limited ; whereby it is implied, 
that, if he has a new power to revoke the 


new uſes he may revoke them alſo. Burt 
Snig, Baron, was of a contrary opinion, and 


held, that he had not power to declare 
tbree ſeveral uſes by the firſt contract, which 


ought to authorize all the declarations upon 
that fine. If ſo, then the revocation by the 
third indenture was good, and the limitation 
void; and Tanfield held, that the-uſes in the 


ſecond indenture ſtood unrevoked, and the 
new uſes in the third indenture were void. 


The power in the ſecond indenture, he ſaid, 
vas, that he might revoke and limit new uſes, 
and that the fine ſhould be to thoſe new uſes 
and to no others : and, then, if there were a 
revocation, and no punual limitation, he 
hzd not purſued his authority; for he ought 
0 revoke and limit, and he could not do 
te one without the other: alſo he ſaid, thar, 

T 2 after 
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afrer ſuch revocation and limitation, the 
fine ſhould be to ſuch new uſes and no other. 
Then, if there were no new uſes «well limited 
in the third indenture, | the former uſe 


ſhould not be yoid. 


From the very looſe manner in which 
the preceding caſe 1s reported, it is no ealy 
' matter clearly to underſtand the foundation 
on which the judges reſpectively reſted their 
opinions thereon. There is no queſtion, 
but that, where there 13 a power of reyoct- 
tion and of limiting new uſes with an in- 
tereſt, the mew uſes limited on a revocation, 
may likewiſe be limited with a power of 
revocation, and fo on Yoties quoties; and, 
in this opinion, they ſeem to have con- 
cured ; but, they appear to have differed 
upon the operation of the word *© limited,” 
and of the word © declared,” and the conſe- 
quence of inſerting them in the power, Al 
the judges agreed 7 this, that there was 3 
diſtinFion between the conſtruction to be put 
on the word © /imited,” and that ro be put | 
the word ** declared ;” for, Bromley and Adams 
did not found theirjudgmentupon the ground 
that the third indenture had purſued the 
power in limiting new uſes, but they argu 
| that it revoked the uſes of the ſecond 10: 


denture only, and, that the operation 3 
"=" whe 
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the revocation was to make it, as if no uſes 
had been. originally declared upon the fine, 
in which caſe, 'they contended, that R.B. 
might have declared uſes . at any time; 
they therefore did not reſt the uſ2s, under 
the third indenture, upon the original 1n- 


denture declaring the uſes of the fine, as 


they would have done, had they conſidered 
the third indenture, as an execution of the 
power in the ſecond indenture, which was 
raiſed out of the power 1n the fr/t indenture ; 
but they conſidered it as an independant act, 
and as an original declaration. But Snig 
and Tanfield held, that the word ** limited,” 
in theſecond 1ndenture, muſt operate ſtrictly, 
and muſt be taken as reſtraining the revoker 
aually to limit new uſes by a new grant 
or covenant upon conſideration : and that 
the term ©** /imit,” in the ſecond indenture, 
was therefore not ſatisfied by the declaration 
n the third deed, that the fine ſhould enure to 
the uſes therein mentioned, For, they held that 
(the fine, having been at firſt declared to 


 enure to certain uſes with power to revoke 


and to limir new uſes, and R. B. having 
execured that power with a power of revo- 
cation and limitation only, and not of declara- 


tion,) the original fine could only envure 


to the expreſh. uſes thereof, name3y to the 
uſes limited with power of revocation and 


"Cy limiting 


= — ITS - OI - - E — 
5 : = SIS TTY _— 
« 
- 4 = 
by WOO wn oP ear ver Cee. + me . * , - A I"; 6 - LAG _— = > S—_s - - > > Jug 
w—_ Lo a F - - - - —_—O- __ wy ho gs = 
\ > : P_7 \ _ = . —— -- —— 


BD G94 fone won y* Heart 4 
_ - 


g Inſt, IIl. 
b, 


( 2758 ) 


limiting new uſes; and, then, when R.}B. 
by the third indenture revoked the ſecond 
indenture, and declared the uſe of the fine 
to be to the uſe of himſelf, &c, he did 


_ not purſue the power ; for, ſuch declars- 


tion was not warranted either by the firſt 
qr ſecond indenture, but a ſtrid& limita- 
tion only was warranted thereby. And 
therefore Snig ſaid, -that the third declaration 
was not warranted by the powgz; and, con- 
ſequently, that the fine would not enure to 
the uſes thereof. And Tanfeld ſaid, that 
for want of a punua} limitation, the power 
had not been purſued, thereby clearly dif- 
tinguiſhing a punual limitation, which there 
had not been, from a declaration, which there 
was : and therefore he held, that there could, 
be no new declaration of uſes of the fine, 
tbat not being warranted by the power: the 
conſequence of which was, that, either the 
uſes of the ſecond indenture muſt ftand, or, 
the uſes declared being determined, the 
eſtate muſt reſult, and the truſtees thereof 
muſt be ſeized to the uſe of the original 


\ Cognizor and his heirs. 


And the opinion of fins and Tanfeld 
ſeems to have been conſonant to law ; for, 
although a revoker may limit new uſes, whe! 
there is na expreſs power ſo.to do, yet, tho 


new uſes cannot take effect as uſes Spring: 
in 
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ing out of the original conveyance, but muſt. 
take effeft out of the intereſt of the revoker, 
as 2 new limitation. of the uſe; and the 
reaſon is, that, the old uſes ceaſing by the 
revocation, and there being no expreſs power 
to declare new uſes, the eſtate out of which 
the old uſes aroſe becomes free from them ; 
for, that eſtate was only bound by the uſes 
limited thereon with power of revocation, 
and the conſideration extended to thoſe uſes 
only, and, conſequently, after revocation, it 
was freed from them :; but, every power of 
revocation giving an intereſt, in the eſtate 
'out-of which the uſes ariſe, to the revoker, 
he may, upon a Conſideration, limit new 
uſes to enure out of that intereſt, though he 
cannot declare new uſes upon the original 
conveyance: if, therefore, a man make a 
feoffment, or levy a fine, and declare uſes, 
and reſerve a power to revoke them wwith- 
out ſaying more, he cannot revoke them, 
and declare new uſes under the feoffment or 
fine; for, the uſe of the feoffment, or fine, 
being once declared by the indenture, no 
other uſe can be avered or declared thereof, 
which is not warranted thereby; for, a man 
cannot declare a fine or feoffment to be to 
new uſes, when the uſes thereof have been 
ve veclared, although the firſt uſes be de- 
termined, unleſs power be reſerved to de- 

T 4  clare 


2 Rep. 76. 
9 Rep. 10, 
I. 


{ 20 -} 


clare new uſes ; in which caſe the fine enures 
to the power. Thus, if a man declare the 


uſe of a feoffment or fine, to be to one and- 


his heirs, upon condition that he ſhall pay 
40 1., &c., or until he do ſuch-an a&;, if the 
firſt uſe be determined, the feoffment or fine 
cannot be declared to be to new uſes : for, all 
the uſes which are to arife out of the. 
feoffment or fine, ought to ſpring from the 
firſt indenture, which teſtifies the intention 
of the parties in the making or levying 
thereof. Upon this ground the ſecond in- 
denture, in the principal caſe, and the limi- 
tation of new uſes thereby, were well war- 
ranted by the firſt indenture; for, there was | 
a power reſerved therein to revoke and de- 
clare new uſes. And in reſpe&t that the power, 
in the principal caſe, was not a naked power 


_ only, but with an intereſt, the new uſes might 


be upon condition, or upon a power of revo- 


_ cation to determine them ; but the declara- 


tion of the third uſes by a third indenture, 
after the revocation of the: uſes limited by 
the ſecond indenture, and re-limitation wit 
power of revocation and to limit new uſes, 
was not warranted by the firſt or ſecond in- 


_ denture ; for, the power in the firſt indenture 


was exhauſted by the ſecond indenture, and 


the power in the ſecond indenture was 


to limit and not'to declare, and without ſuch 
| '__ warrat 
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warrant there could be no declaration of any 
new uſes of the firſt aſſurance which was 
not authorized by the firſt indenture. 


As, in ſuch caſe, therefore, if the revoker 

limit new uſes, not- being expreſsly war- 
ranted by his power ſo to do, or, if warrant- 
ed, then, not exaCtly purſuant to the terms 
of the power, ſuch uſes cannot enure upon the 
original conveyance, but muſt take effect 
out of his intereſt ; they muſt, conſequent- 
ly, be limited upon a new grant, or by co- 
venant upon a conſideration expreſſed ; the 
_ conſideration of the original uſes not ex- 
tending to the new uſes limited upon the re- 
vocation, The two following caſes will illuſ- 
trate the principles here laid down. 


The firſt aroſe upon a trial at bar for lands 
in Staffordſhire, and the caſe was thus. R. B., 
having ifſue only one daughter married to 
E., levied a fine, and by indenture declared 
tne uſes to R. B, and his heirs males, re- 
mainder to ſeveral of his brothers and the 
nelrs males of their bodies, remainder to 
the ſaid daughter, &c. And in the inden- 
ture there was a power of revocation of thoſe 
ules, and alſo a power to declare new uſes. 
An indenture was made accordingly revol:- 
ng the firſt uſes, in which there was alſo a 
power 
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voke and limit new uſes as often as he 
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power of revocation, but no power to limit 
new uſes. Then a third indenture of reyo. 
cation, and alſo declaring new uſes was 
made ; which indenture contained a clauſe, 
that all other fines afterwards to be le. 
vied ſhould' enure to thoſe uſes, Upon 
this caſe 1t was argued, and alſo agreed by 
the court, that, if an indenture declared the 
uſes of a fine, and further. that it ſhould be 
lawful to revoke, E&c., and to limit new uſes, 
&c., the party might, by ſuch deed, re- 


pleaſed, and all the eſtates ſhould ariſe out 
of the fine. But, if upon any. ſuch indenture, 
wherein he declared new uſes and reſerved 
power of revocation, he omitted. expre/ily. 
to reſerve a power to limit new uſes ; he 
could then only revoke, and could not limit 
new uſes by virtue of the eſtate raiſed by th: 
fr fine. And thereupon the counſel, in ſup- 
port of the laſt indenture, ſhewed another 
fine levied the term after the date thereof, 
by which it was agreed, that the eſtates |- 
mited by the laſt indenture were well raiſed, 


Again, where A. ſuffered a recovery t0. 
the uſe of himſelf for life, remainder t9 
B, in tail, remajnder to C. in tail, It 
mainder to D. in tail, remainder to 4. n 


fee, with power to revoke the three 
remainder 
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remainders in tail by any writing under his 
rand and feal: he revoked them within the 
terms of the power, and, by the ſame deed, 
Julared new uſes in favor of the plaintiff, 


without any words of conveyance, covenant 


to ſtand ſeiſed, or conſideration expreflſed. 
And hereupon the queſtion was, whether 
this new declaration of uſes was good ornot 
It was inſiſted in ſupport thereof, that A., 
having revoked the intermediate remainders, 
had the whole fee in himſelf, and might 
diſpoſe of it as he pleaſed : and whether ir. 
was by the ſame deed or by a different deed 
was not material. But it was anſwered, and 
reſolved by the court, that true it was he 
might, by will or any new conveyance, have 
made ſuch new diſpoſition, and even the 
ſad deed would: have been ſufficient for that 
purpoſe, if there had been a ew grant, or 4 
new covenant - on conſideration expreſſed ; bur 
here he had declared new uſes as under the 
recovery, whereas the uſes of the recovery 
vere full before, and the power was only 
torevoke and not to declare new uſes. 


And, in inſtruments for railing, and creat- 
lng, or direction of uſes and powers, as well 
35 in all other modes of aſſurance, one ge- 
neral rule is to be obſerved, namely, an 
adberence, in the conſtruttion of them, to the 

| zntention 
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Vid. 3 intention of the parties concerned. therein, /o 
OY Len :. far as it ftands with the rules of law, 
3» 4» 5» ©- 6 Ss 7 Le 
Supra 266, Thus, in the caſe of Fitzgerald and Lord 
Fauconberge, it was contended, that the leaſe 
and releaſe of September, 1715, being exe- 
cuted in the preſence of two witneſſes anly, 
_ ought not to be conſtrued a revocation of 
the ſettlement of, 1712. For the clauſe in 
which the power of revocation was reſerved, 
was one entire ſentence, and the circum- 
ſtances, with which F. thought fit to have 
1 his revocation of ſo ſolemn a ſettlement at. 
1 tended, were applicable to every method of 
executing that power; it was unreaſonable 
therefore to imagine, he intended that, an 
1 _ expreſs revocation ſhould not be good, un- 
BH leſs thoſe circumſtances were obſerved, but 
that an implied revocation ſhould take place, 
: though unattended by any of them. That, 
; the conftruftion contended for by the heirs 
at law, ſuppoſed the firſt part of the pro- 
viſo (to grant, ſell, or demiſe any part of 
the premiſes) to be a diſtin& ſentence, and 
a different branch of the power unconfined | 
to the ceremony of execution in the pre- 
' ſence of three witneſſes, and to enable F. 
i by a grant, which required neither ſigning 
=: or atteſtation, but only ſealing and deliver) 
to revoke the whole ſettlement : but, tholc 
words, 


a 


C335. 3: 


words, if taken as a diſtin& ſentence, were 
incompleat, and the conſtruftion put upon 
them was neither conſiſtent with the inten- 
tion of the proviſo itſelf, or with ſeveral 
other clauſes in the deed. For, it would 
render the greateſt part of the power, which 
followed theſe words, nugatory and uſe- 
leſs; becauſe there was ſcarce any thing 
which, by the ſubſequent part of the clauſe, 
he was impowered to do under the reſtric- 
tions therein limited, but what he might, 
in efe?, Co by theſe previous words, without 
any reſtriction at all. Beſides, the clauſe for 
raiſing ſuch ſums out of the eitate, as F., by 
will or deed executed 1n the preſence of two 
witneſſes, ſhould appoint, and the power of 
leaſing by deed or writing under hand and ſeal 
executed in the preſence of two witneſles, 
had, in vain, directed thoſe ceremonies to 
be obſerved in the execution thereof, if, by 
the conſtruCtion of the other ſide, F. might 
do both without obſerving either of thoſe 
ceremonies : and 1t was impoſlible to con- 
ceive that by the words, © grant, ſell, or 
demiſe,” he intended to reſerve a general 
power of demiſing the premiſes, for the 
longeſt term of years, without any ſigning or 
atteſtation of ſuch leaſe ; when, by the clauſe 
Inſerted for that particular purpoſe, he had 
expreſs]y confined his power of leaſing, even 


for | 


— 
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for one year, to the ceremony of ſigning ſuch 
leaſe in the preſence of two witnefles, On 
the contrary it feemed tv be F.'s intent, no 
only to reſerve a power of revocation, but 
alſo ro confine the execution of it to parti 
cular ceremontes, in order to aſcertain what 
a&t of his ſhould, or ſhould not, be deemed 
a revocation of the ſettlement, which he had 
ſo deliberately made; and the ceremony of 
atteſtation by three witneſſes, being, with 
propriety, applicable to the whole proviſo, 
and conſiſtent with all the other parts of the 
deed, it ſeemed to be a natural conſtruftion, 
that it ſhould extend to the whole clauſe. 
But, it was contended on the other fide, and 
ſo held by the court, that it appeared from 
the whole tenor of the ſettlement of 1712, 
that F. intended to retain an abſolute power, 
notwithſtanding that ſettlement, to diſpoſe 
of the whole eſtate at his will and pleaſure 
by ſuch conveyances as he ſhould think fit, 


without confining himfelf to do it in the pre- 


ſence of any number of witneſſes, or witli 
any particular circumſtances. 'This 1nten- 
tion was ſhewn by the introdufory part of 
the deed being interwoven with the conli- 
deration, and, purſuant thereto, he took care 
to have the third proviſo inſerted in the 
body of the deed ; by which it was made 


lawful for F., © at any time during his lite, 


al 
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at his will and pleaſure to grant, ſell, or de- 
miſe the premiſes, or any part thereof :” 
2nd the ſame proviſo concluded with theſe 
general words, © that the ſaid F. ſhould and 
might diſpoſe of the premiſes, and every 
part and parcel thereof, to ſuch perſon and 
perſons, uſe and uſes, as he ſhould think fir, 
any thing before mentioned to the contrary 
notwithſtanding.” That this laſt ſentence 
was independant of the preceding branches, 
and the different powers reſerved to F. by 
this deed were neither repugnant or uſeleſs ; 
for, as ſome "things, therein. contained, were 
of ſuch a nature as might make him deſirous. 
to keep it ſecret; ſo it was plain he intend- 
ed to have it, in his power to defeat that 
ſettlement, by conveying the eſtate to uſes, 
different from the uſes thereby limited, 
without being under the neceſſity of refering 
to or taking any notice .of it. And 
this conſtruftion was the more rea- 
ſonable, inaſmuch as powers, reſ{erved to 
the owner of the eſtate, had always been 1i- 
berally expounded ſo as to anſwer his inten- 
tlon, as being part of his ancient right and 
dominion over the eſtate. 


A power of appointment includes in it- 
felf a right to appoint either abſolutely, or. 
Vih a power of revocation, although no ex- 


 pre/: 
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preſs power of revocation be reſerved in the 
deed creating the power of appointment. 


Thus, where P. and C. his wife, and. 
and F. his wife, (C. and F. being ſeiſed of . 
the eſtates in-queſtion in fee as coparcen- 
ers,) executed an indenture, dated November 
3d, 1758, wherein P. and S. covenanted 
with truſtees therein named that they and 
their wives ſhould levy three or more fines 
(which fines were accordingly levied) of all 
the ſaid eſtates to the following uſes, viz. as to 
one undivided moiety to the uſe of ſuch per- 
ſon or perſons, for ſuch eſtate or eſtates, and to 
ſuch uſes, as the ſaid P. and C. his wife ſhould 
by any deed or writing jointly limit or ap- 
point, and, in default of appointment, to 
particular uſes therein mentioned. And as 
to the other half-part, to the uſe of ſuch | 
perſon or perſons, for ſuch eſtate or eſtates, 


as the ſaid $8. and F. his wife, by any deed 


or writing to be by them jointly executed 
in the preſence of two witneſſes, ſhould from 
time to time dire& and appoint ; and, for 
want of ſuch. diretion and appointment t0 
the uſe of the ſaid S. for life, remainder t0 
F. for life, remainder to. truſtees and their 
heirs for life of the ſurvivor of 5s. and 
F. his wife in truſt to preſerve contingent 


remainders, remainder to the uſe of eT 
chi 
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child or children, by the ſaid 8. on the body 
of the ſaid F, begotten or to be begotten, 
and for ſuch eſtate or eſtates as they ſhould 
jointly, or as the ſurvivor, in caſe of no 
joint appointment, ſhould, by deed or writing, 
or as the ſurvivor ſhould by will, atteſted 
by three witneſſes, limit, dire&, or appoint ; 
and for want of ſuch dire&ion, or ap- 
pointment, gift or deviſe, to the uſe of the 
firſt and every other ſon of $S. and F. 
his wife ſeverally and ſucceſſively in tail.; 
remainder to all the daughters of the faid 
$. and F. his wife in tail as tenants in com- 
mon; remainder to ſuch perſon or perſons 
as F., whether covert or ſole, by any deed 
or deeds, ſhould diref, or appoint; and, in 


dfault of ſuch appointment, to the right 
heirs of the faid F. 


By deed poll, dated November 29, 1758, 
under the hands and ſeals of S. and F. his 
wife, atteſted by two witneſſes, reciting the 
firſt mentioned power of appointment 

in the deed of the 3d November, 1758, 
S., and F, his wife, did direc and ap- 
point the ſaid undivided moiety of the - 
ſad eſtates and premiſes to the uſe of 
d, for life, remainder to F. his wife for 
| life, remainder to the truſtees and their 
teirs to ſupport contingent remainders, re- 
U mainder 
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frefſs power of revocation be reſerved in the 
deed creating the power of appointment, 


Thus, where P. and C. his wife, ands. 
and F. his wife, (C. and F. being ſeiſed of 
the eſtates in-queſtion in fee as coparcen- 
ers,) executed an indenture, dated Novemler 
3d, 1758, wherein P. and S. covenanted 
with truſtees therein named that they and 
their wives ſhould levy three or more fines 
(which fines were accordingly levied) of all 
the ſaid eſtates to the following uſes, viz. asto 
one undivided moiety to the uſe of ſuch per- 
ſon or perſons, for ſuch eſtate or eſtates, and to 
fuch uſes, as the ſaid P. and C. his wife ſhould 
by any deed or writing jointly limit or ap- 


| Point, and, in default of appointment, to 


particular uſes therein mentioned. And a 
to the other half-part, to the uſe of fuch 
perſon or perſons, for ſuch eſtate or eſtates, 
as the ſaid 8. and F, his wife, by any deed 
or writing to be by them jointly executed 
in the preſence of two witneſſes, ſhould from 
time to time dire& and appoint; and, for 
want of ſuch. direQtion and appointment t0 
the uſe of the ſaid S. for life, remainder t0 
F. for life, remainder to. truſtees and their 
heirs for life of the ſurvivor of $. and 
F. his wife in zruft to preſerve continge" 


remainders, remainder to the uſe of ny 
2 
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child or children, by the ſaid 8. on the body 
of the ſaid F, begotten or to be begotten, 
and for ſuch eſtate or eſtates as they ſhould 
jointly, or as the ſurvivor, in caſe of no 
joint appointment, ſhould, by deed or writing, 
or as the ſurvivor ſhould by will, atteſted 
by three witneſſes, limit, dire&, or appoint ; 
and for want of ſuch direC&tion, or ap- 
_ pointment, gift or deviſe, to the uſe of the 
firſt and every other ſon of $S. and F. 
his wife ſeverally and ſucceſſively in tail; 
remainder to all the daughters of the ſaid 
5. and F. his wife in tail as tenants in com- 
mon; remainder to ſuch perſon or perſons 
as F., whether covert or ſole, by any deed 
or deeds, ſhould dire, or appoint; and, in 
default of ſuch appointment, to the right 
heirs of the ſaid F. 


By deed poll, dated November 29, 1758, 
under the hands and ſeals of S. and F. his 
vife, atteſted by two witneſſes, reciting the 
irſt mentioned power of appointment 

In the deed of the 2d November, 1758, 
d,, and F, his wife, did dire& and ap- 
point the ſaid undivided moiety of the - 
ld eſtates and premiſes to the uſe of 
6d. for life, remainder to F. his wife for 
iſe, remainder to the truſtees and their 
ieirs to ſupport contingent remainders, re- 
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mainder to the uſe of ſuch child or chil. 
| Aren of the ſaid S. on the body of F. be. 
gotten or to be begotten, and for ſuch eſtate 
or eſtates as they ſhould jointly by deed of 
writing atteſted by two witneſles, or as the 
ſurvivor, in caſe of no joint appointment, 
ſhould by deed atteſted by two witneſſes, 
or by will atteſted by three witneſſes grant, re- 
leaſe, limit, or appoint, ggve or deviſe the 
ſame: and, in default of tuch appointment, 
to all ſuch children, living at the death of 
the ſurvivor of the ſaid S. and F. his wife, 


_ equally, as tenants in common in tail, with 


croſs remainders amongſt them, remainder 
ro the uſe of the ſaid S. and F. his wife, and 
the ſurvivor, and the heirs and aſſigns of 
the ſurvivor for ever, with a power in S, and 
F. his wife jointly, by deed wpith two witneſſes, 
to revoke the above uſes, and to limit aty 
other uſes by deed executed in the preſence if 
10 witneſſes, and a power in the ſurvivor t0 


join in a partition of the premiſes, or to ſell i 


the ſaid undivided moiety, inveſting the | 
money in other lands to be ſettled to the 
ſame ules. 


By articles of agreement, dated the 24th 
of September, 1764, between P. and C, his 
wife of the one part, and S. and F. his wie 


of the other part, reciting as therein It V8 
recited . 


(+ gt 


recited, it was agreed, and the ſaid P. and 
C..his wife, and S. and F. his wife, id, there- 
by, ſeverally and reſpeQtively limit, order, 
diret, and appoint, that all the premiſes. 
in C. and Y/. ſhould be and remain to and 
for ſuch and the like uſes, intents, and pur- 
poſes, as were mentioned with reſpeft to 
them the ſaid 8. and F. his wife concern- 
ing their, or the ſaid F.'s, undivided moiety 
of the whole eſtate by the indenture cated 
the 3d day of November, 1758. And it was 
alſo agreed that the other eſtates ſhould be 
limited, £9c, to the ſame uſes, as were men- 
tioned with reſpe&t to P. and C. his wife 
concerning their ſhare of the ſaid eſtates 
by the ſaid laſt menticed deed; and that 
2 proper deed or deeds for dividing and 
alotting the ſaid eſtates, agreeable-to the 
intention of the ſaid parties, ſhould be forth- 
with prepared and executed by the ſaid 
parties: neither of the deeds of the 3d Nov. 
and 29th Nov. 1758, was recited in theſe. 
articles or mentioned therein otherwiſe than 
a aforeſaid. 


By indenture, dated OZoter 20, 1761, 
and made between all 'the above-named 
parties, reciting the indenture of the gd of 
Nov. 1758, (but not the indenture of the 
29th of Nov. 1758,) and alfo reciting the 

| | U 2 ſaid 
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ſaid diviſion -of the premiſes, P. and C. jr 
conſideration of five ſhillings paid by g, 
and F. his wife, and of five ſhillings paid 
by B. one of the truſtees in the original ſe. 
tlement, by virtue of all powers in the in- 
denture of the 3d of Nov. 1758, and of 
all other powers, did, by conſent, direCtion, 
and appointment, of the ſaid S, and F. his 
wife, limit, direCt, and' appoint unto B, 
| his heirs and aſſigns, all the undivided 
moiety of them the ſaid P. and C. his wife 
of and in the premiſes before-mentioned, 
to hold unto the ſaid B. his heirs and aſffigns 
for ever to the uſes following; viz. to the 
uſe of ſuch perſon or perſons, and for ſuch 
eſtate or eſtates, as the ſaid S, and F. his 
wife ſhould, by any deed, or writing, from 
time to time, releaſe, or appoint, and, in 
default of ſuch joint appointment, (which 
was the caſe) to the uſe_ of S. for his life, 
remainder to F. his wife for her life, re- 
 mainder to B. and his heirs to preſerve con- 
tingent remainders, remainder to the uſe of 
ſuch child or children of the ſaid $,, begotten 
or to be begotten on the body of the faid F, 
his wife, and for ſuch eſtate and eſtates 
they, by deed or writing under both their bands 
and ſeals, or as the ſurvivor of them, in caſe 
of no joint appointment, by deed or writing ut 
der the hand and ſeal of ſuch ſurvivor "_ 

Y ht 
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by two witneſſes, or as ſuch ſurvivor by will 
ſhould limit and appoint ; and if no appoint- 
ment, then to their firſt and other ſons in 
tail, remainder to the daughters, as tenants 
'n common in tail with croſs remainders, 
remainder to the uſe of ſuch perſons as zhe 
ſeid F. whether covert or ſole ſhould appoint, 
remainder to the right heirs of 7. Soon 
after this 8. died, leaving three children 
and no more by the ſaid F. his wife, namely, 
F. 4. their ſon and M, A. and C, 4. their 
daughters. 


: And, by another indenture dated 4th 7zly 
is 1767, between the ſaid F., widow of -S., of 
- the firſt part, B., the truſtee, of the ſecond 
in part, and F, A., M. 4,, and C. A. of the 
4 third part, duely executed by the ſaid #. in 
'Y the preſence of, and atteſted by, two wit- 
_ neſſes (reciting the deed of the 23d of Nov. 
a 1758, and the indenture dated 20th OZober 
of Wh 1794, and alſo, that, by the ſaid deed poll 
en lated 2gth Nov. 1758, the premiſes there 
F ſtood limited, &c., and that S. was dead, 
wi nd that no other appointment had been 
nds *ecvted) the ſaid F., in purſuance of the 
caje Per to ber reſerved by the ſeveral recited 
un- dentures and deed poll and of all other pow- 


oh aid prant, limit, dire, and appoint, the 
| /4id wo ſeveral moieties, or half parts of the 
W-23 | 1aid 
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faid premiſes, to the uſe of the ſaid AF, 4 
and C. 4. , her davghters, for five hundred 
years, to commence from the death of the 
ſaid F., ſfubje& to the proviſo after-men. 
tioned, remainder to: the uſe of her ſon 
F. A., his heirs and afligns for ever. Proviſo 
that, if the ſon ſhould pay the daughters 300, 
each, or 6000 7. to the ſurvivor, the aid 
term ſhould ceaſe, with the following power | 
reſerved to the fajd F. to revoke that ap- 
pointment, namely, © ProyibeD, laſtly, and 
the ſaid F. doth hereby reſerve to herſelf full 
power and authority to revoke theſe preſents," 
and to limit all and ſingular the premiſes tt, 
or between, the ſaid children, or any or either 
of them, in ſuch manner, and for ſuch eſtate or 
eſtates, as ſhe ſhould think fit.” 


Afterwards F., by deed, dated 25th 0#. 
1771, executed purſuant to the power It 
| ſerved in the laſt mentioned indenture, and 
reciting the deeds of the 3d Nov. 175% 
20th OZ. 1764, the deed poll of 29th Nov. 
1758, and the indenture of 4th Fuly 1767 
and the proviſo in the laſt deed to FeVORe, 
in purſuance of the power reſerved t0 her 
thereby, andof all other authorities, did gra 
and appoint the premiſes, ſubject to her 0m 
eſtate for life and the proviſo after-m" 


tioned, as LO One motety, to the uſe of MO 
| ” tf 
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her eldeſt daughter for life, remainder to 
the truſtees and their heirs to- preſerve re- 
Hainders, remainder to- the firſt and other 
{ns of the ſaid M. A. in tail male, re- 
mainder to the daughters of the ſaid M. A. 
in tail general, as tenants in common with 
croſs remainders, remainder to C. AZ. 
the youngeſt daughter for Hhfe, remainder 
to truſtees to preſerve contingent remain- 
ders, remainder to her ſons and daughters 
in the ſame manner, remainder to the uſe 
of the right heirs of the ſaid 7 for ever. 
And, as to the other moiety, to the ſaid C, A. 
for life, with remainders in the ſame man- 
ner as 1n the firſt limited moiety. In this 
deed alſo power was reſerved to F., the mo- 
ther, to revoke and appoint anew. 


In Fanuary 1975, F. died inteſtate, leay- 
ng her three children ſurviving her. 


And one queſtion, upon the operation of 
theſe ſeveral inſtruments, was, whether, there 
deing 10 power of revocation reſerved in the 
deeds of the 3d. Nov. 1758, creating the 
power of appointment, nor in the deed dated 
the 2oth OZ. 1764, enabling the ſurvivor 
| Of the huſband and wife to make an ap- 
pointment of the eſtate in queſtion, the 
Widow, by the deed of appointment 4th July 
U 4 | 1797, 


Lord Mor- 
dant v. Earl 
of Peter- 
borough. 

. . 3 Keb. 305, 
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1767, and S, and F. his wife, by the deeg 
of 29th Nov. 1758, fully executed the 
powers contained in the deeds of the 1g 
Nov. 1758,” and the 20th of Q#, 1764, 
And it was held they had not ; for, the deed 
of 29th Nov. 1758, was revoked by the ſub- 
ſequent inſtruments of the 24th Sept. and 
the 2oth of O#. 1764 ; and the appoint- 
ment made by F. the widow, who ſurvived 
her huſband, dated the 4th Fuly 1767, was 
revoked' by the deed of the 25th of 0#, 
1771. The validity of which J/atter revo- 
cation depended upon her right ta appoint 
with power of revocation. 


If a power of revocation be reſerved to 
be executed conditionally, ex. gra., with the 
conſent of a third perſon, thar fa# muſt be 
clearly proved : and, therefore, where, on an 
iſſue out of Chancery, the plaintiff claimed 
by a deed of leaſe and releaſe made by the 
Earl of Peterborough, and ſealed by the Earl 
and his Counteſs, wherein there was a power of 


revocation, and which deed there was 7eaj0t 


to make her party to to ſave her Jointure; 
this leaſe and releaſe was urged to have 
been a revocation of a former ſettlement, 
wherein there was a proviſo that the {aid 


' Farl might, by the conſent of the Counttſs 


obtain in writing a reyocation In the pre: 
| | ſence 
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ſence of three witneſſes. But it was doubted 
that her bare ſealing the latter deed was no 
@ficient aſſent to make a revocation, unleſs 
the latter conveyance had been ſaid ro have 
been by aſſent of her, or there had been a 
mention of her aſſent in any clauſe thereof, 
which there was not; and the court, bein & of 
that opinion, direCted the facts to be found 
ſpecially, and alſo that there was no other 
conſent, 


But it ſeems that the Counteſs's ſealing 
the deed would, in the preceding caſe, have 


which the jury might have found an aflent 
by her to the revocation, if her ſignature 
auld have been accounted for upon no other 
ground, Sed quzre. 


In Englefield's caſe, a queſtion aroſe, whe- 
ther a power of revocation was forfeited to 
| the crown by attainder, and whether the 
crown could perform the condition ? and a 
iſtintion was there taken between powers 
that were perſonal and individual, and could 
not be performed by any other than the per- 
on in whoſe favor they were created, and 
thoſe which were not ſo inſeparably an- 
aexed to the perſon, but that they might be 
periormed by any other, 


been good preſumptive evidence, upon. 


Powers. 


7 Rep, 11. b. 
S,.:C. 
Moore 303. 
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Powers of the former kind ate ſuch, » 
require the revocation to be executed }y 
aft or atts, which can only be performed ly ty 
perſon to whom the execution of the Power is 
iReE: 


Thus where Thomas, Duke of Norfolk, 
conveyed lands to the uſe of himſelf for life, 
and, afterwards, to the uſe of his eldeſt ſon 
in tail, with divers remainders over; with 
proviſo, that, if he ſhould be minded to 
alter and revoke the ſaid uſes, and ſhould 
fignify his mind by writing under his proper 
hand and ſeal, ſubſcribed by three credible 
witneſſes, that then, &c. Afterwards the 
Duke was aztainted of high treaſon, and, 
upon the queſtion, whether this condition 
was forfeited to, and could be performet 


_ by, the crown? it was held, that it was not 


given to the crown by the a&t of 33 Hen. 8. 
c. 20, becauſe the performance of it was 
perſonal and inſeparably annexed to the 


duke's perſon :. viz. to ſignify his mind by 


writing under his own proper hand, which 
none could do but the duke himſelf. Upon 


- which point, all the poſſeſſions of the duke- 


dom ſo conveyed were ſaved, and not for- 
feited by the attainder, 


So, where one, poſſeſſed of a long ter 


aſſigned it in truſt for himſelf for life, with 
2 | power 
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power for him to make leaſes, and, after his Smith v. 
death, in truſt to levy ſeveral fums of TIO 2k 
money for ſeveral of his kindred, the re- $.C. r Vent. 
 mainder in truſt for one of his ſiſters. Pro- 4 : Ran 
vided that, if he left ifſue, or had a wife 16. ;8. 
enfient; he might difpoſe of it to his iffue 

and another ; proviſo, that it he ſhould be 

minded to diſpoſe of 1t otherwiſe, and de- 

cared his mind ſo to be by writing under 

bis hand and ſeal, that he might fo do, He 


1 


0 . l 
4 was attainted of treaſon ; and the queſtion 
, was, whether the term was forfeited ro the 


crown? and it was adjudged in Com. Ban. 
that it was not forfeited : which judgment 
mas afterwards affirmed on writ of error. | 


Powers oft infeparably annexed to the 
perſon, and which may _ be performed by 
others, are, where the thing to be done is 
nerely collateral or formal, and does not 
depend upon any elefon or at of the mind 
of the donee of the power, 


Thus where Sir Francis E nolefield by 1n- Englefield's 
denture, between him and his nephew, cove- cate, 
nanted for the advancement of his blood, LED Ls Bo 
&', to ſtand ſeized to the uſe of himſelf for 393- 
life, and, afterwards, to the uſe of his ſaid 
tephew and the heirs of his body, and then 
9 the uſe of the right heirs of his nephew. | 


And 


__ AMIDES mCRs 
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And it was further contained in the ſame in. 
denture, that, becaufe. his nephew was an 
Infant, ſo that his proof was not then ſeen, 
and becauſe the uncle did not think conye- 
nient to ſettle the ſaid inheritance in the 
nephew abſolutely, ſo long as the uncle ' 
ſhould live, without a bridle to reſtrain him 
' If after he ſhould be prodigal, or ſhould be 
given to intolerable vices : for this cauſe it 
was provided, that, if the uncle by himſelf, 
or by any other, during his natural life, de- 
livered or offered to the nephew a gold ring, 
to the intent to make void the uſes, that 
then all the uſes ſhould be void. Sir Francis, 
the uncle, was afterwards indiQted for trea- 
ſon committed at Nemuris, in Hammonia, in 
 partibus tranſmarinis, and thereupon out- 
lawed; and, afterwards, at a parliament 
29 OF. 28 Eliz, the attainder was confirm- 
ed. And it was objected that this condition 
ſhould not be given to the queen by the 
ſtatute, 32. Hen. 8. c. 20. for three reaſons. 
Firſt, this' condition was annexed to vir 
Francis's perſon with ſuch inſeparable pri- 
vity, that it could not be given to another ; 
for, in this caſe, the ſubſtance of this con- 
dition was the intent and mind of Sir Francis; 

| but, becauſe his intent and mind could not 
appear without an a&, for this cauſe the ring 

| ſhould be tendered as a declaration of his 
intent, 


('-Jot--3 


:ntent, Which was inward and ſecret to him- 
ſelf, ſo that the tender of the ring was only 
the outward ceremony, but, the ſubſtance 
' of the condition was the mind and will of 
Stir Francis, which could not be transfered 
to another. Alſo, in this caſe, nature was 
made judge, for the uncle was to judge of 
the quality and diſpoſition of the nephew, 
and whether he gave his uncle cauſe to re- 
yoke or diſannul his eſtate; and, therefore, 
25 natural love or affe&tion could not be 
transfered to another, ſo this oonveyance, ' 
of which natural love and affeftion was 
the cauſe of the creation of it, and the 
judge of the determination of it, could not 
be revoked or determined by any other. | 
Secondly, by the general words of the att of 
the 32d Hen. 8. conditions ſeparable and 
viich might be performed by others, and 
not conditions 7n/eparable, were given to the 
king, Thirdly, it was objected, thar, this 
being a collateral condition, although the 
condition were given to the queen, /cilicet, 
the benefit of it, if it had been performed, yet. 
the performance of it was not given to the 
3 queen by the ſaid act, and, therefore, Sir 
Francis ought to render the ring and not the 
queen, But, as to the firſt and ſecond ob- 
Jeftions, Manhood, Chief Baron, and the 
Whole court held, that the whole force and 
effect 
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effeft of the condition, in the caſe athy 
did conſiſt on the tender of the ring, u 
that the other matter of the reaſon and car, 
which moyed and induced him to leave th 
ſaid power and bridle in himſelf, was not a1 
parcel of the proviſo, but a flouriſh (az þ 
_ termedit) and preamble; and nothing yi 
parcel of the condition, but that which catit 
after the proviſo, and that was the tend 
of the ring; for, although the nephey ver 
not given to vice, yet the uncle, for pj: 
ment of debts or other conſideration, miglt 
have revoked the uſes by the tender, and, 
to that, it was not annexed to the perſon d 
Sir *rancis, but any other might do it as vel 
as himſelf. The ſame law of payment 
money, delivery of gold ſputs, and the like 
As to the third obje&ion, it was reſolved 
that, when the ſtatute gave the condition 
to the queen, the performance there 
(which was not perſonal or inſeparable) v# 
alſo given to the queen, as incident to It; 
for, the performance was the ſubſtance and, 
effect of the condition, and the ſtatute put 
' the queen in the place of the perfon attainted 
to do that for the performance of the col 
dition which was feaſible, and which wv 
not inſeparably annexed to the perſon of 
him who was attainted. 


But 


Ul 
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But, if a power to revoke be upon a col- 
lateral a&t done, as tender of a ring or the 
like, and the revoker be //o reſtrained to 
do ſome ſpecial corporal aff, ſo that the 
condition is reſtrained to the mind or the band 
Ef the revoker, in ſuch caſe none can per- 


whoſe behalf it is reſerved. 


Thus, where Sir #/1/l:am Shelley, ſeiſed in 
fee of the manor of, &c., made a conveyance 
to truſtees in fee to the uſe of himſelf for 
life, remainder to his eldeſt iſſue male in 
tail, remainder over : provided that, if Sir 
William Shelley, at any time during his lite, 
| gave or delivered, or lawfully tendered, to 
the feoffees, or to the heirs or aſſigns of the 
| feoffees, or any of them, or to any one of 
tem, a ring of gold, or a pair of gloves of 
the value of 12 4d. or above, or the ſum of 
124. or above, he the ſaid William Shelley 
then declaring and expreſſivg, that the tender 
was with intention to make void the ſaid feoff- 
nent, that then the ſaid feoffment ſhould 
be void, and, from thenceforth, the feoffees 
their heirs and aſſigns, Ec. ſhould be ſeized 


afterwards Sir William Shelley was attainted 
of treaſon, and an a&t of parliament paſ- 


Then 


form the*condition, 4ut the perſon bimſelf in 


lo the uſe of William Shelley and his heirs, 


&, forfeiting all his lands to the queen. 


Per Man- 
wood, in 
Englefield's 
caſe, Moore 


330. 


HPardwin v. 
Warner, Pal- 
mer 429. 

S.' Cc Latch 
Io07, Ct 


2 Roll. Rep. 


393- 
Jo. I 34+ 
Noy 79+ 


Tones, and that the difference between them | 
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Then the queen commiſſioned Sir John fr. 
teſcue to tender the ring &c, according to 
the proviſo, which he did. And one quel. 
tion was, whether the power of revocation 
was well performed by the tender made by 
Sir Fohn Forteſcue by command of the queen! 
And it was, after very elaborate arguments, 
held by Dodderidge, Randall, and Crew, 
Chief ]. againſt the opinions of Whitleck and 
Jones that it was not well executed, Jhit- 
tock and Jones. argued that, cleatly, if there 
had been nothing more than a tender of the 
ring required, the condition had been for- 
teit. Then, there was nothing more, for the 
words ip/o declarante were no more than the 
law implied ; as, if ipſo declarante had not 
been inſerted, yet, there ought to have been 
a declaration, and then expreſf fo eorum que 
tacite inſunt nihil operatur. . And Dodderidg 
and Crew agreed in all the reaſons and 
grounds that had been ſtated by /bitlock and 


was not in the reaſons, but in the caſe; f0!, 
Dodderidge agreed that, if the at there werent 
perſona], it ſhould be forfeited to the king; 
he alſo agreed, that, on every tender, ther 
muſt be a declaration, as had been urged" 
the other ſide ; but he ſaid that was a generil 
declaration, and without ſuch tender of lf 


ring nothing operated. Bur, in the s 
cipal 
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eipal caſe,” it was a ſpecial declaration 
annexed in another manner than the law 
annexed it, and, for that reaſon, it became 
perſonal to Wilkam Shelley, and was not for- 
feited, In Englefield's caſe, Englefield allow- 
ed, that any other might tender for him : for, 
there it was, © if he, or any other for him.” But, 
in this caſe, it was, © 1Þs0 declarante,” which 
was perſonal, becauſe 1PsE, ILLE 1PSE, were 
perſonal : and here were too parts of the 


and, by the form of the deed, it was expreſsly 
to be performed by W:lliam Shelley himſelf, 
and both parts were to be performed at the 
ſame time, and both ought to be done by 
vir Y/illiam Shelley. 


Upon the two preceding caſes it 1s ma- 
terial to obſerve, that the ground of diſtinc- 
tion between ſuch powers as are forfeitable 
to the crown, and ſuch as are not ſo, doth 
not Gepend upon the thing which is to be 
done in execution of the power, an error 
tat one Might fall into from the manner in 
which Englefield's caſe is ſtated in 7 Rep. ; 
for, there, Manwocd reſts his argument on 
the tender of the ring, and ſays that the law 
would be the ſame-of payment of money, 
lelivery of gold ſpurs, or other the like : 
but, it depends upon the expre/5 ferm in which 

4 | the 


condition, @ tender, Ec., and a declaration,- 


Mecore 605, 

SC 4 Rep. 1 
174. 5 Reſol. [} 
S. C. ſupra, | 
599- $ | I 
et vide Earl 1 
of Shrewſ- | 
bury*s cate, 1 
cited 1 Rep. 1 
I7 4, | 


1 Rep. 174. 
iupra 246, 
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the power 1s reſerved to be executed, And 
ſo it was held by Jones in his argumentin 
Hardwin and Warner; for, Jones agreed, 
if the condition of the power, in that caſe, hal 
been, © if William Shelley zendered ry pn. 
SON,” that would not have been forfeit. And 
ſo Manwood argued in Englefield's caſe (1, 
Moore 335, b) for he ſaid, there was no 
inſeparable privity between the uncle ad 
the nephew, that ſhould hinder the title 
the queen to the condition ; for, as 1» th 
perſon of him who ought to make the tender 
it was limited to be by the uncle himfel, 
or by any other ; and as to the perſon to whom 
the tender was to be 41ade, that was to the 
nephew, his executors, or adminiſtrators 
and as to the time. or place of the tender, none 
was appointed ; for which reaſon there was 
not, in any of thoſe things, requiſite any pur- 
ticular privity or reſtraint 7o the perſon of the 
uncle of nephew,” ET FTP, 


And it was held in Digpes's cafe, that, i 
one have power to revoke by deed,” or tet 
der, or other ceremony, and he execut 
the ceremony, the uſes or eſtates ceaſe with 
out claim or entry, if the party who hath 
the power be tenant of the freehold : Firſt 
Becauſe he himſelf, being tenant for life of 


the Jand, cannot enter 4pon hini/elf ; and 


2 clima 
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Jam he need not, when he himſelf is /eiſed 

of the land, and makes an expreſs att of re- 

vocation, which is as: ſtrong as any claim 

can be ; Secondly, . Becauſe the conditional] Moore, 612, 
words determine the, uſes by limitation; for, Gs yea 5* 
the /en/e of a /imitation. concurs with. the in- 

text of the party, who has appointed a re- 

mainder over, whereas a condition 1s only 

to reduce a thing back to the donor. Thirdly, 

decauſe one quality of an uſe-is to ceaſe with» 

ut entry or claim. { 
So, in Englefield's caſe, it. was held that the - Supra 307- 
queen had determined. the uſe by tender of the 

ing without” office. foupd ; becaule, ſays Moore 3 37« 
arvoed, Chief Baron,, offices are to find 

titles precedent to the offices, not tho/e that 

pre inſtant titles, as allenations, mortmains, 


ad ſuch/like before office. 1 


HY ff 2 power be fmply collateral, the donee Wall v. 
WS FLY wer "4 Thurbeorne, 
power cannot, on execution. of it, re- , 1. 155. 


crve to himſelf a power of revocation ; for, 


bring only a bare authority, it muſt be fri- 
ul: purſued. The law was-held to be ſo in 
ith- ect to an authority .in all v. Thurbor ne, 
at ere one, having three daughters only, 
iſt, WW) ki; will, diref&ted that, his lands ſhould 
ry ſend and come (amongſt his daughters, in 
ally 


leh ſhares and Proportions as his wife, by 
| } WK deed, 


} 
4 
' 
þ 
; 
| 
3 


. 
b 
; 
| 
| 
l 
y 
| 
: 
! 


Vid. ſupra, 
Fol. 16, 17. 


life ſevers the jointure, So, thoug? 
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deed in writing, ſhould dire& and appoin; 
the wife made an appointment with poyer 
revocation ; et per curiam, as to the poet 
revocation, the caſe might be eaſed of thu, 
for it was only an authority i the wife, ad 
that being once executed, ſhe could ny 
reſerve ſuch power to herſelf. 


A power of revocation may be executt 
pro tanto. As if aleafe be made by an inſt 


ment [having all the qualities required un 


the execution of the power, 1t will enurea 
an alteration of the firſt uſes, and an et 
tion of the power of ' revocation pro tai; 
and, therefore, is con/iftent with the power d 
revocation, without any colour of ſuſpenii 
of the power to alteror revoke for the reyeriot 


And if a leaſe be made by deed pol, 0 
parol, and not according to the direQions% 
ſuch power of revocation, ſuch leaſe will 
good, and ?hat likewiſe will not ſuſpend 
power; becauſe a power annexed to al ll 
heritance or freehold cannot be ſuſpended 
the making of a term, although it may de6 
tinguiſhed by livery : for, - 1t-May be 
ſembled to the caſe of two jointenants. * 
makes a leaſe for years and dies, thit ” 
not" impede the ſurvivorſhip, but a leaſe 


{urviV 


( 309 ) \% 


ſurvivor derive his title from the feoffor, 
without mentioning his companion, yet he 
cannot avoid a leaſe for years of his compa- 
nion. And if tenant for life make a leaſe for 
years, he may ſurrender the freehold with- 


for life with condition to have fee, make a 
leaſe for years, that does not ſuſpend the 


and in like manner, in the principal caſe put, 
the leaſe for years will be valid, and for the 
reſidue of the eſtate, the power of revacatian 
will remain, 


This is clear from Englefield's caſe, where 
the queen (having an eſtate for term of the 
lite of Sir Francis Englefield by forfeiture for 
treaſon, and power to make void all the uſes 
of a conveyance, by which that eſtate for 
life was created), made a leaſe for forty years 
to F, and, afterwards, executed the power : 
and, on intruſion brought againſt the leſſees, 
they were, after long argument both at the bar 
ad by the bench, judged intruders after the 
fxecution of the power of revocation: for, from 
this deciſion two things are manifeſt ; namely, 
firſt, That the power of revacation way not 
luſpended by the leaſes ; Secondly, That the 
queen, by extirpation of the uſes, avoided her 
Wn leaſe; and, although the caſe of the queen 
| &3 be 


out impeachment of the term. So if leflee 


power to increaſe the eſtate by the condition ;' 


Supra. 289. 
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Yellandre v. 
Fictts, Moore 
788. 9, C 
Dy. 290. 1n 
Marg. Et 
vid. Bullock 
v. Thorne, 


Moore 615. 


S. FP. et S.;:C: 


infra. 
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be no precedent for the ſubjet in ſuch caſesy 
avoid their own leaſes, yet the reaſon of thi 
caſe proves, that the power of revocation wa 


in force to every purpoſe but to avoid their my 
Te. 


So, whereone covenanted to ſtand ſeiſedt, 
the uſe of himſelf for life with divers remaind- 
ers over to others, ſome for life and other, 
in tail, with reverſion in fee to himſelf, with 
general power of revocation of all uſes in 
remainder; he made a leaſe for years in - 
mainder, and, then revoked during the term, 
The queſtion was, If he .could revoke, 
whether he had ſuſpended his power of re- 
vocation during the term by his leaſe? City, 
Chief Juſtice, held, that he might revoke 
for all but the term; and that, if one made 
a conveyance with power to make leaſes 
and alſo with power to revoke, if he made! 
leaſe he might revoke for the reſidue. 


But it was doubted, in the preceding cal 
whether, when the donee had not power! 


mare leaſes, and yet had made a leaſe, thit 


leaſe ſhould be good, upon which point, the 
reporter ſays, the court were divided In 
opinion: : but thar point hath Gnce been ſet 
tled in favor of a leaſe made in ſuch cafe 
without any expreſs power for that purpoſe 


ſyci 


(803: 


ſuch leaſe having been held to be good, and 
nor. ſubje& to be defeated by execution of 
the power at a ſubſequent period. 


Thus, where Lord Bolingbroke, ſeiſed of an 
eftate for life in lands, the remainder being 
in tric ſettlement, with a power yeſted in 
bis lordſhip to revoke thoſe uſes, and to 
limit &c., by indenture, granted the 
aid premiſes to Mrs. Hare, for a term of 
99 years determinable upon his lordſhip's 
life, ſubjet to a pepper corn rent : which 


| leaſe was made to ſecure the payment of an 


annuity, ſold by him to her for a valuable 
conſideration. Then Lord Bolingbroke, by 
virtue of all powers veſted in him for that 
purpole, revoked the old uſes, and appointed 
tne eſtate in queſtion 'to new uſes, And a 
queſtion aroſe between Mrs. Hare and a pur- 
caaſer of the eſtate under the new uſes ap- 
pointed on revocation, whether her leaſe was 
atected thereby ? which depended upon the 
queſtion, whether Lord Bolingbroke could 
make ſuch a leaſe, not ſubje@ to be defeated 
dy an execution of his power ? and it was ar- 
eved on behalf of the purchaſor, that a te- 
nant for life, who had only a qualified or 
Gtcaſible intereſt, could not alien the eſtate 
for his own life, diſcharged from the qualif- 
ation that affected it in his own hands. That, 

X 4 


therefore, 


Goodright v. 
Cator,Dougl. 
Rep. 477. Et 

vid, Snape Ve 
Turton 1ſu- 


Pra. 


2 Roll. Abr. 
203. 2. 


Ventriz. 
ſupra. I 0. 17» 
112, | 


Moore 615. 
intra. 


therefore, every ane, who took an eſtate under 
his lordſhip, muſt take it, as he held it, ſub- 
ject to the operation and conſequences of 


Was, whether the ſame Lord Bolingbrike who 
| had made this demiſe, for a valuable conſide- 


| any power in any fettlement ; for, by the 
power the revocation was to be executed by bin, 
And they were clearly of opinion, that he 


ſaid, that, if he, who had ſuch power to re 


| was the cale of a leafe for years only. 
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the power of revocation ; but the court wer 
unanimouſly of opinion, that the leaſe to 
Mrs. Hare was valid, and ngt ſubject to be 
defeated by the execution of the power ; for, 
that Lord Bolingbroke had a right to make 
this leaſe, It was a right which aroſe outof 
the nature of his eſtate. The queſtion then 


ration, could be authorized to revoke itunde 


could not. 
The court, in the caſe of Snape v. Turtmn, 


voke and to limit new uſes, made a leak 
for life, that would ſuſpend his power 50 | 
the fee : But it was held by al! the judges, in 
the caſe of Bullock v. Thorne, as a general ffi” 
pofition, that, if one had an entire power 
revocation, and extinguiſhed or ſuſpended 
the power in part, he might revoke for the 
reſidue, if it were by way of uſe; /ed 10a, that 


And 


( "403-3 


And if lands, ſubject to a power of revoca- 
tion, be veſted in the crown, they are 1m- 
mediately diveſted without. office, by execu- 
tion of the power; unleſs the condition of 
the revocation be by an a& to be performed 
to the crown, | 


Thus, where conuzee of a fine made a leaſe 
for life, by deed inrolled, to a ſtranger, with 
remainder to the queet, upon condition to be 
void upon tender of money to the tenant for 
life: the queſtion was, if the tender of money 
to the ſtranger, diveſted the remainder out 
of the queen? And it was agreed, per 
c:riam, that the tender diveſted it without 
office, becauſe the condition was not perform - 
able to the queen, but to the tenant for 


life, 


So, it was refolved in Snape v. Turton, that, 
In that caſe, the grant of the reverſion by 
deed inrolled was a good revocation, and 


revoked the uſes limited in remainder to the 
king, without office or any other att. 


A man, that hath a power of revocation, 
may, by his own aQ, extinguifh his power of 


 Tevocation in part of that which is ſubje& 


thereto, as by levying a fine of part, and yet 


ine power will remain for the relidue, be- 


cauſe 


Hemſey v. 
Brice, Moory 


546, 


Supra, 273, 
W. Jones « 
393- 3 Reſol 


- Earl of 


Shrew!tbury's 
cale, paſch. 
39 1132. 
Mich, 40, 41 
Eizz. cited 
Co:-Litts 
ZIG fs 
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cauſe. it is in the nature of a limitation, and 
not of a condition, 


It is enacted, by the 27 Eliz. c. 4. © That 
* if any perſon or perſons had theretofore, 
« ſince the beginning of the queen's reign that 
© then was, made or thereafter, ſhould make 
* any conveyance, gift, grant, demiſe, charge, 
© limitation of uſe, or uſes, or aſſurance of, 
© in, or out of, any lands, tenements, or ber: 
* ditaments, with any clauſe, proviſion, ar- 
« ticle, or condition, of revocation, determina- 
&* tion, or alteration, at his, or their, will or 
* p/eaſure of ſuch conyeyance, afſurance, 
© grants, or out of any 'part or parcel f 
« them, contained or mentioned in any writ- 
*« ing, deed, or indenture of ſuch aſſurance, 
« conveyance, grant, or gift, and, after ſuch 
* conveyance, grant, gift, demiſe, charge, 
© hjmitation of uſes, or aſſurance, ſa made or 
© had, ſhould or did bargain, ſell, demikc, 
* orant, convey, or charge the ſame lands, 
© tenements, or hereditaments, or any part 
*© or parcel thereof, to any perſon or perſons, 
* bodies politic and corporate, for money 0 
* other good conſideration, paid or given (the 
« ſaid firſt conveyance, aſſurance, gift, grant, 
« Uemile, charge, or limitation, not. by bn 
&« or them revoked, made void or altered, 


«© according to the power and authority Ic 
c« ſeryed 


E $is 3 


« ſerved or expreſſed unto him or them, in 


« and by the ſaid fecret conveyance, aſſurance, 
« oift, or grant), that then the ſaid former, 
« conveyance, aſſurance, gift, demiſe, and 
cc orant, as touching the ſaid lands, tenements, 
« and hereditaments, ſo after bargained, ſold, 
« conveyed, demanded, of charged, as againſt 


« the ſaid bargainees, vendees, leſſees, grantees, 


« and every of them, their heirs, ſucceſſors, 
« executors, adminiſtrators, and aſſigns, and 


| *aoainſt all and every perſon and perſons, 
« which had, ſhould, or might, lawfully 


« claim any thing, by, from, or under them, 
© or any of them, ſhould be deemed, taken, 


.* and adjudged ro be void, fruſtrate and of 


© none effett, by virtue and force of that 
nah | Ji 


* Provided that no lawful mortgage made, 
*or to be made bong fide, and without fraud 
* or covin, upon good conſideration, ſhould 
* be impeached or impaired by force of. that 
*aCt, but ſhould ſtand in the like force. and 
* effeCt as if that a& had never been had or 
* made, &c."_..:...... MEPSGA 


Upon this clauſe in the 37 Eliz. it has 
veen determined, that marriage 1s @ valuable 


©/:deration within the meaning of this 
{katute, 


Thus 


— FE ECD] YN CME 


Griffin v, 
Stanhope, 
Cro. Ja, 454+ 


Croſs v. 


Fauſtenditch, 
(_ro. Ja. 180, 
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Thus, where communication of a martiagy 
had been had between G. and S., G,, before 
the affiance, promiſed to aſſure unto 5, 
1000 /. per ann. for her jointure, his eſtate 
being then worth 120000. per annum. FS. 
repoſing confidence in this promiſe, married 
G. before any aflurance or covenant ip 
writing whatſoever made : afterwards he, by 
deed, conveyed lands of great valve to ſome 
friends of S.'s (then his wife), to the ule of 5, 
for the term of 100 years, if ſhe ſhould live 
ſo long, to commence after his death ; and 
there was a proviſo to determine at the will 
the Baron. And the queſtion was, whether 
this was a fraudulent leaſe, being revokablc 
at pleaſure of the maker? And the court 


held, that this leaſe, Zeing made in purſuance 


of tne firſt promiſe, although there was not 
any mention of any leaſe to be made, was, 
nevertheleſs, grounded upon a valid conlide- 
ration, and not fraudulent. 


But a ſettlement made for a good confider- | 
ion, as for proviſion for children, will, if 
made with power of revocation in the ſeller, 
be void againſt a purchaſer for a valuabk 
conſideration, 


Thus where E., ſeiſed in fee ot certain eſtates 


in queſtion, in 35 Fiz. covenanted by indeg'” 
ure 


($17 3 


ure (in conſideration of love to his eldeſt ſon, 

and for the ſettling his lands in his name and 

blood, and according to the eſtates, proviſoes, 

and Ifmitations, therein mentioned), that he 
would, before Eaſter, convey his lands to 4. 
1nd others, to the uſe of himſelf for life, the 
remainder to his ſaid ſoh in tail, with re- 
mainders over, and that all eſtates made, 
ſhould be to the uſes, and under the proviſoes 
afterwards mentioned ; with a provi/o, that 
he might make leaſes for 21 years of any 
part thereof, and that the conveyances ſhould 
be to the uſe of the leſſee ; with a proviſo alſo, 
that Z, might revoke. al] the uſes and eſtates, 
ly any his writing or will. He alſo cove- 
nanted, that he would ſtand ſeiſed, from and 
after Eafter, of ſo much of the ſaid lands which 
ſhould not be ſufficiently conveyed, to the 
laid ſeveral uſes, intents, and purpoſes: No 
aſurance was made before. Faſter according 
© the indenture. E. in 40 Eliz. by indenture, 
tor 307. paid, demifed to. F. for 21 years. 
And the queſtion. was, whether this leaſe 
made by E., (who was . bur. tenant for life 


| by this conveyance with: 1 power of 1 revocation), 


in conſideration of money paid, ſhquld be 
ſaid to be a leaſe derived out of the eflate 


tor life only, or whether.the lefee ſhould have 
| benefit of the clauſe of the 27 Eliz. Ee: 


& 
"" That if one make a conveyance with 
clauſe 


<< 
1, - ve was 
pal 


. . - 
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Hinde v, 
Collins, cited 
Cro. Ja. 181. 


clauſe of revocation, and, afterwards, fora CON. 
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ſideration of money, or for "other conſider. 
tions, bargain, ſell, demiſe, or grant the 
ſaid land to a ftranger, that the ſaid cohyey. 
ance ſhall be void and revoked, &c?” Ang 
it was held by all the juſtices, thar the leaſe 
ſhould be-good and abſolute, and ſhould not 
be impeached bythe former voluntary convey- 
ance. For, that he who made it having power 
to revoke it, the law would conſider the con- 
veyance as revoked and void quoad the leſſee, 
and the leffor as tenant in fee, when he 
made that leaſe : and, that the leaſe, being 
made in confideration of a fine paid, WAS EX- 
preſsly within the words and- intent of” the 
ſtatute of 27 Eliz. wy LO 
And a leaſe on which Tent is reſeryed, 
1s alſo a revocation of ſuch voluntary con- 
VEYAnce. Tt OOTY CY 


Thus, it was reſolved by the -court of 
King's Bench, in Hinde and Collins, that, 
where one made ſuch a conveyance frf, and 
afterwards made a leaſe reſerving rent, with- 
out orher conſideration, that was fut- 
ficient, and a revocation of the firſt eſtate, 
quoad that leaſe, 


And 


( 319 ). 


And, although 'the power of revocatiott 


*n ſuch conveyance be limited to be executed 
it a diſtant time, yet, if a ſubſequent con= 
yeyance upon valuaple confederation be made 
afterwards, but before the power of revo- 
cation begins, this caſe is alſo within the 
remedy of the ftatute; for, althongh the 
ſtatute ſaith, ** the ſaid firſt conveyance not 
by him revoked, according to the power by 
tim reſerved,” which ſeems by the literal 
ſenſe to be intended of a preſent power of 
revocation, becauſe no revocation can be 
made by virtue of a future power until it 
comes in eſſe : yet ſince, if this caſe ſhould be 
| conſtrued to be out of the act, it would ſerve 
for little or no purpoſe, as then there would 
be no difficult matter to evade it; it has 
been held, that the intent 'of the a was, 
that ſuch voluntary conveyance, which was 
originally ſubje&t to a power of revocation, 
| vhether 72 preſent, or in futuro, ſhould not 
land againſt a purchaſer boxa fide for a 
riuable conſideration. 


Thus, where a conveyance was made by 
vay of uſe, with power to revoke after a 
certain day Zo come, and, before the day 
came, he who had the power conveyed to a 
purchaſer; it was held, in the King's Bench 
In the ume of J/ray, Chicf Juſtice, that 


the 


Cited per 
Walmeſly 
Juſtice Moore 
618. 


Ibid. 
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the original conveyance was void apainſt 


the purchaſer; and yet, at the time of the 


purchaſe, the vendor could not have re. 


voked; the reaſon of which was that, in the 


former conveyance, there was power of re. 


vocation mentioned, and the conveyance 


was not revoked according to the power; 
and the ſtatute is to be intended againſt 


fraud and to ſupport purchaſes, 


But in a caſe, circumſtanced as the pre- 
ceding one, the conveyance would not be 
void againſt a purchaſer before the time 
limited for the revocation arrived ; but, from 
that time, all ſubſequent intereſt under the 
original conveyance would be void, becauſe 
it is ſubjeed to revocation from that time 
by expreſs agreement. 


And, although the power be afterward 
extinguiſhed by recovery, feoffment, or fins, 
or other conveyance to a ſtranger, to {it 


intent to defraud a purchaſer ; yet, if tt 


conveyance be originally voluntary, and viti 


power of revocation, ſuch fine, feotime®t 
_ or other conveyance will be void, as t0 the WY, 


extinguiſhment of the power, and the 0" Wl: 
ginal conveyance bad againſt a ſubſcqu® Wy, 
purchaſer for money. | 


Thus 
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Berks, conveyed it, 28 £liz. by deed of bar- 
oain and ſale, indented ahd inrolled 1 
Chancery, to C, and his heirs. C., Hill, 28 
Fiz. ſuffered a common recovery in whiclt 
)- youched B. who vouched the common 
vouchee, and the uſe thereof was declared 
by indentures, to B. for life, the remainder 
tothe recoverors for ten years, the remainder 
to:the heirs male of the body of B.; and, 


inthis indenture, there was @ proviſo of revo- 

| cation at the wit! of B., by declaration in 
"0 writing to be made by him at any time during 
; bis life in the tpreſence of fix witneſſes, aa 
ule 


that, after ſuch declaration, the recoverors 
me nGuld be ſeized to the uſe of B. and his 
heirs. Then-B, 4 March, 28 Eliz , mad: a 


ads res; and in Eafter termi 28 El12. he allo 
fine, [levied a fine of all the lard in Erburgh hficld of 
by which the leaſe was made. and that was de- 
P cared to be for further afſurance of the ;vrm. 
vl 


6., in the 31 Fliz., for 4000/7. bargained 


men By :nd fold the land by deed indented and in- 


0 te led to $. and his heirs, and levied a fine, 
e 0ſl- 


quen* 
Eliz, 


anu the queſtion betwe I the lefire 
b. oh 


Thus, where B., ſeiſed in fee or in tail of Bullock vi 
Jand, firuated 1n Erburghfield and Barkbem in qv. G4, 


[zaſe for Years to H. determinabl? upon three | 


and alſo ſuffered a common recovery with 
'oucher for aſſurance. B. died Feb. 36 
and then the recoverars entered, the 


(en years not being expired, and made «Q 
Thus leaſe + 


rg ot 
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of the recoverors and S, the purchaſer wa, 
whether the former aſſurance, ſubjeK to re. 
vocation by B. the vender, was not voil 
againſt $, the purchaſer by the ſtatute of 27 
Eliz. And one objection on the part of the 
leſſee was, that this leaſe of the 4th of Mar 
28th Eliz. determinable upon three live, 
all of which were her living, had ſuſpended 
the power of revocation, and that the fine 
had wholly extinguiſhed it ; and, if fo, ther 
B. had not in him any power of revoking 
at the time when he made the ſale to S., and 
they ſaid that the ſtatute of 27 Eliz. was to 
be underſtood of caſes where the ſeller hal 
power and did not revoke ; 7Zhere the ſtatute 
made the conveyance, (which ought tobe 
revoked,) void, and ſupplied, ## that, the 
office of the party who was to make tit 
revocation, and did not do it, But, whet 
the party could not revoke, then the ſtatut: 
did not make void the conveyance; becauk 
the party himſelf could not make it vo: 
and the words of. the ſtatute of the 27 
Fliz. were ſerviceable to this conſtrucion; 
for they were to this effe&t, viz, © That, | 
any one make a conveyance with revocation, 
and ſold the land for money, the. firſt ca 
veyance not being revoked according 
rhe power, the conveyance #1 <ohich ter 


was power of revocation ſhould bc vol 
agaiall 


kk. 
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acainſt a purchaſer.” By which it was to 
be underſtood that the Ratute endeavoured 
to ſupply the omiſſion of the party in making 
that void, which he ought to have made 
void in juſtice, but would not from craft ; 
but, when he could not make it void, here, 
no fraud could be intended. But the court 
held, that the conveyance was void, as well 
upon the words, as upon the intent of the 
ſtatute of Eliz.* the words were, © When 
any perſon made conveyance, &c. with a 
clauſe of revocation at pleaſure mentioned 
in the deed, and, afterwards, bargained and 
ſold, Ec. .the land for money, &c. the ſaid 
conveyance not being revoked accotding to 
the power, &c. there, the firſt conveyance 
ſhould be void againſt the purchaſer.” 
Which words ſquared with the caſe in queſ- 
tion in all three reſpe&ts. Firſt, here was a 
conveyance with power of revocation men- 
tioned in the writing. Secondly, this convey- 
ance was not revoked according to the 
power. Thirdly, he who had made the 
conveyance had bargained and ſold the lands 
to another for money. And, therefore, ac- 
cording to the letter of the ſtatute, the caſe 
n queſtion that had all the circumſtances 
vithin the ſtatute, ought alſo to have the 
concluſion of the ſtatute; that was, that 
ſuch conveyance ſhould be yoid againſt a 
7-2 puTr- 
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purchaſer. The intent of the ſtatute was, 
that it ſhould be expounded altogether a- 
gainſt fraud, and to ſuppreſs fraud, and 
maintain juſt dealing: it was fraud in B. to 
take qooo /. for the land, and yer that a 
purchaſer ſhould. take the land by a former 
_conveyance voluntarily made by B. for ad- 
vaacement of. his name and ifſves, and 
which, by expreſs agreement in the writing, 
ought to have being revoked by B, himſelf; 
wherefore to ſupport this conveyance would 
be againſt the intent of the ſtatute, Andit 

ſeemed that the extinguiſhment of the power 
of revocation, before the ſale, did not alter 
the object and intent of the ſtatute ; for, 
when the power determined, then it was um- 
poſſible that the conveyance ſhould be re- 
voked according to the power, and, if it 
\ could not, then the ſtatute made the con- 
veyance void againſt the purchaſer, for it 
ſaid, © That, 1f .any one made a convey 
ance with power of revocation, and after- 
wards fold the land for money, the convey- 
ance not. being revoked according to the 
power, the conveyance ſhould be void. 
And to conſtrue the ſtatute that the con- 
veyance ſhould be good againſt the pur- 
chaſer, if the power of revocation be de- 
termined before the purchaſe, would be t0 


nouriſh, not to ſuppreſs, fraud ; for, the, 
the 
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the ſeller might make a ſecret releaſe of the 
power, or a ſecret feoffment, of which the 


purchaſer could not have -notice; and yet 
he might ſhew the purchaſer the conveyance 
in which was a power of revocation, by 
which he might be encouraged to buy the 


| land, and be deceived out of the land and 


money both, by ſuch ſecret releaſe or feoff- 
ment, which would be againſt all reaſon 
and equity, And for theſe reaſons the court 
held unanimouſly, that if a power of revo- 


cation be mentioned in a conveyance, whe- 


ther it be determined or not by any meſne 


aft, yet the conveyance ſhould be void 


acainſt a purchaſer. 


And, although property, over which the 


power of revocation is reſerved, be conveyed 
by ſeveral different aſſurances; yet, as to 
the operation of this a&, all of them ſhall 
de conſidered as but one conveyance. 


Thus, it was objected in the preceding 
caſe, that the words of the ſtatute of Ez. 
being, that, © if one make a conveyance of 
land, with power to revoke at pleaſure, and, 
afterwards, be ſold the land to another, 


Ec., the conveyance, C&c. ſhould be void. 


*anit the purchaſer;” it was expreſsly 
meant to extend only to cafes where it was 
4 : the 


Bullock y, 


'Therne, 


ſupra 321. 


- —— hl | — == —_ _— 6 
_ _ Ig” ag —_ — ppm - -—n_ _ * Ws” 4,” h 
Cs -v . 0 IDE" _ ” J , 
_ l 
Y _ = a=: : 
DLO aca a= Er IDES ar < . CEE "INE -—  EC ECT CN -_  —_ , —_ 


( 326 ) 


the ſame perſon who made the conveyance 
with power of revocation firſt, and the ale 
afterwards; that B., in that caſe, was not 
the perſon who made both: for, that the 
conveyance with revocation was created 
by the recovery anno 28 Eliz., and the in- 
denture declaring the uſes thereof, in which 
C., being the tenant who parted with the 
land, muſt be ſuppoſed to be the declarer of 
the uſes, and ſo the conveyance moved 
from him and not from B.; and there- 
fore $., who made his purchaſe of B., was 
not relievable by the ſtatute of 27 Zliz, 
againſt the former conveyance. But this 
objection was over-ruled by all the juſtices, 
becauſe the ſtatute of 27 Eliz. had ſuch 
words, © that, if any one perſon made con- 
veyance or afſurance with revocation, &c.' 
which word aſſurance comprehended all the 
conveyances that concured to the aſſurance 
intended by the parties, though they were 
| different natures : as, in the principal cale, 
the bargain and ſale to C., and the recovery 
ſuffered by him, both concured with the 
indenture of uſes, to make the land afſur- 
ed in eftate, as it was limited by the 1- 
denture; and C. received the land to tit 
intent to enable him, as tenant, to fuſic 
the recovery with voucher of B. An 


therefore, all this aſſurance ſhould be ac- 
counted 
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counted the aſſurance of B., and the uſes as 


tion was appointed to him : and ſo B. was 
the- perſon who made the aſſurance with re- 
vocation and alſo the ſale, 


It is not neceſſary that a conveyance, 
to fall within the ſtatute of 27 Eliz., ſhould 
contain thexein an expreſs power of revo- 
cation; for, if there be circumſtances: re- 
ſerved therein in favor of the ſettler, which, 
in their operation, are tantamount to ſuch 
power ; they will be ſufficient to bring the 
aFurance within the meaning and intention 
of this aCt, | 


by fine and deed, and, thereby, convey- 
ed his eſtates to truſtees to pay all debts 
contraſted, or for which the trufiees were 
bound, for fifteen years, the remainder to be 
diſpoſed by 7. for jointure of the wife, with 
power to P., to make leaſes. One ground 
of objection made by a purchaſer, and ad- 


n- Was, that the power in P., after preſent debts 
he paid, to make: an intire leaſe for ninety-nine 
fer years, <with reat, or Without, amounted t to a 


power of reVOCation. 


Y 4 Be (* 


limited by him, and the power of revoca-_ 


Thus, where P. made a ſettlement in 1653, 


mitted by the court on trial in eje&tment, 


Lavender v. 
Blackſton, 
3 Keb. 526, 
pl. '11. 


3 Krbh. 51, 
Pl. 27. - 


JL215h v, 
\\ 11;ter, Sir 
V. Jones 


411. 


ſon 1s really meant to be party to the revy- 


' ther, reciting the ſaid proviſo and the power 
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Te is faid to have been held by Lear 
Chief Juſtice Bramfon, on the 27 Eliz., tha, 
if ſuch power of revocation, in a voluntan 
ſettlement, be with a reſervation, not to he 
executed, unleſs with conſent of a ſtranger, 
not under any influence of the party to whom 
the power 1s reſerved, ſo that the interpo- 
ſition of a third perſon's aſſent, 1s not merely 
put as a ſhift to place the power in other 
names beſides that of the perſon making 
ſuch voluntary conveyance, but ſuch per- 


cation, and joined to prevent its being made, 
unleis upon valuable conſideration ; this 
would be good, and not a voluntary con: 
veyance within the ſtatute. 


I apprehend the caſe here alluded to is 
that of Sir Francis Leigh v. Winter. There, 
Sir Francis Leigh aſſured by fine, certain 
manors and lands to-himſelf for life, remain- 
der to his ſon in tail, with proviſo of rev0- 
cation if his fon married without his, con- 
ſent. And, afterwards, by indenture be- 
tween himſelf anc Bridget IWiuter, we grand- 
mother of his ſaid ſon on the part of his m0- 


contained therein, and certain conſiderations 
Eiven to the ſaid Sir Francis, 16 was agreed 


66 by and between the parties thereto, ns 
ht 
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the ſaid SIC Francis Leigh covenanted, grant- 
ed, concluded, and agreed to and with the 
{aid Bridget the grandmother, that the ſaid 
| Gir Frances Leigh ſhould not, nor would, re- 
voke, make void, or determine, any of the 
| ſes or eſtates limited or appointed to, or 
for, the ſaid ſon, or his heirs, by the inden- 
E cre aforeſaid, nor ſhould nor would have, 


uſe, or execute any power of revocation, de- 
termination, or making void, or any way 


| concerning the ſame, without the licence 
2nd conſent of Lord Coventry, (Lord Keeper,) 
firſt had in writing; and did alſo grant and 
zzree, that any reyocation- or declaration 
by him to be made touching the revoking, 
determining, or making void the ſaid uſes 
or eſtates, or any of them, without ſuch 
aſſent, ſhould be yoid, fruſtrate, and of none 
eltect,” Afterwards the ſon married with- 
out aſſent of the father. Whereupon the 
| father a/one revoked the ſettlement. Upon 
1 ſuit in Chancery againſt the ſaid Sir Fron- 
£5, and the ſaid Bridget Lane and the ion, 
the queſtion was, whether the revocation was 
200d notwithſtanding the ſecond indenture ? 
and Lord Chief Juſtice Bromton and Joues 
vere calted into the court of Chancery to aſ- 
it, And they declared their o71non, that, 
07 tl 
| vocation, which was abſolute in the firſt 

indenture, 


ie ſaid ſecond indenture, the power of 
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Buller v. 
Waterhouſe, 


T. LP won 94. 


; Keb. 751, 
pl. 27. 


abſolute power. This caſe 7herefore doth 


_ ance, with power of revocation reſerved, 
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indenture, was reſtrained, and that the ſaid 
Francis Leigh could not revoke without the 
conſent of the Lord Keeper ; for the powe 
was executory, and, by ſubſequent agree. 
ment by indenture, might be defeated and 
determined, 


It 3s obſervable, on the preceding caſe 
that the queſtion aroſe between the ſon and 
the father, and was only, whether the father, 
by the ſubſequent at&t, had reſtrained his 


not decide the queſtion, as to a purchaſer c 
a valuable conſideration, 


I have not met with any caſe that goes 6 
far as to ſay, that a mere voluntary conver- 


but reſtrained to be executed with ths 
conſent of third perſons, ſhall not be within 
the equity of the ſtatute of 29 Eliz. [n the 
following caſe, indeed, that point was col: 
ſidered, bur does not ſeem to have beet 
ſettled ; becauſe all the claimants under the 
conveyance were purchaſers for a valuable 
conlideration. | | 


Sir Tehn Maynard and his ids riſe in 
fee in her right of a reCtory, mn confideran 


of the marriage of John their ſon, and 5000) 
portion 


20-008 3 

ortion paid with his intended wife, and for 
W_.:ural affection, covenanted with Sir ob 
Wee and three others, relations to the 
Yady, to levy a fine (which was accordingly 
evied) of the ſaid retory (inter alia) to the 

kiſeof SirJobn for life, remainder to his wife for 
ife, remainder to truſtees for ei ohty years for 
ayment of portions and ſecurity of the truſts 
1 another indenture of the fame date, and 
Welivery of the wife's jointure, and on pay- 
ent thereof, to be ſurrendered, remainder 
0 Jobn their ſon and his heirs: provided, 
hat it ſhould be lawful for Sir Joby or his 
rife to revoke the uſes, with conſent of the 
aid four perſons, or the ſurvivors or ſur- 
vor of them, or the executors or admini- 
ſtrators of the ſurvivor, under their hand 
and ſeal : Sir Joby: died, and his wife enter- 
d, and fold the ſaid rectory to the defend- 
þnt for 400 J. paid, and 10007. more, ſecured 
y a.mortgage of the ſaid reftory. But 
the fale and conveyance were without the 
mſent of the ſaidLawrence, the only ſur- 
"Ivor of the ſaid four perſons, all of whom be- 
ngrelations were named truſtees for the pre- 
{rvation of the eſtate of the ſon and his 
Fit, and on- their part. And the queſtion 
"2s, whether this ſale by the wife was good? 
And Leving argued, on behalf of the pur-_ 
wakr under the wife, that this depended 
upon, 


This point 
does not ap- 
pear in 
Moore; it 

3s there ſtated 
that the 
power va” t5H 
be CxXeculealn 
tize DIeICnce 
of 7. wit- 
ncties. 


found that it was a ſtranger, or perf 
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upon, whether the deed of ſettlement made 
by Sir fohn Maynard, was within the Ray 
27 Elizebeth ? and he contended that it wa, 
for that this ſtature ſhould be liberally taken 
as all ſtatutes made to avoid fraud wer, 
And he relied upon the caſe of Standyy 
Bullocke, as cited in Twyne's caſe ; for, he 
ſaid that there the power of revocation ya 
with conſent of F. S., and it was ng 


over whom the feoffor had power; and 
yet the conveyance was adjudged fraud- 
ulent as againſt a purchaſer, But it wz 
contended by Pollexſen, and fo reſolved hy 
the court, that this conveyance was nt 
fraudulent within the ſaid ſtatute, as it coull 
net be thought to be made to deceive put 
chaſers; for, it was found that he had mw 
fice, and that It was made upon great col: 
ſideration, extending to the reCtory, The 
the wards in the clauſe of the ſaid ſtatut 
« at their will and pleaſure” were obſerved, 
and interpreted, az their choice, liberty, en 
eleFion without refiraint of any one ; but here 
1: was reſtrained to the will and pleaſure d 
others; and, although it' was agreed that 
liberal conſtruftion. ought to be made 0 
ſuppreſs fraud, yet it was ; fold that care ougit 
to be uſed, that the conſtruction ſroul 


ſupport CONVEYANCES made UPCn good CONF 
{derations 
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leration, And, as to the caſfe-of Stander 
»d Bullocke, the rettraint, confining the 
wer there, ſeemed to be lodged in a per- 
1 devoted to the will of the maker, and 
rely appointed by him ; but, 1n the prin- 
ipal caſe, the conſideration was great, and 
Wc right to conſent placed 1: perſons en- 
uſted for the wife; therefore this convey- 
nce was in no inanner ſubject to the will 
kd pleaſure of the maker ther as the 
atute deſcribed. 


by , that the conveyance was on conſideration © 
not ut as to the wife's intereſt in the lands fet-. 


xtute © deed were as well for martiage and i. 
ved, Wc: ion, 25 for money in portion, yet, this 
, cl W:: 3 deed for value in the ſon, as well as in + 
here WW'« wife, whoſe Portion It was, 

re of "Ip = | 
hat The diſtinftion, between the caſes where 
Ge 10 P%ers of revocation reftrained to be exer- 
yuoht ed with the conſent of a third perſon are, 


' Me not, within the meaning of the 37 
I, i} ba to be this, Tf the interpoſition 
of 


And in the preceding caſe, it was obje&-_ 


ed during the term, not after ; becauic the -' 
e's eſtate was taken out of the term, and» .' 
en, after that term, it was but a voluntary 
dnveyance ; but it was held that the con- 
deration could not be divided, and, though - 
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laid down in the precedents ſeems to war. 
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of a third perſon in the execution of ſuch ; 
power be merely colorable, and to evade the 
ſtatute, (which 1s a fact to be poſitively proy- 
ed, or a concluſion from circumſtances thy 
neceſſarily import as much,) the ſtatute yi! 
operate notwithſtanding, 


Therefore, if 4. reſerve to himſelf : 
power of revocation, with the afſent of }. 
and, afterwards, A. bargain and ſell the land 
to another, the bargain and fale is good, and 
within the remedy of the ſtatute ; for, other 
wile, ſays Lord Coke, the good provilir 
of the a&t, by a ſmall addition and evil in 


vention, would be defeated. So it was hel 


in the caſe of Lavender v. Blackſton before 
mentioned, that, although the leaſe (whic 


there operated as a power of revocation) vi 


reſtrained to be by the aſſent of a third pc 
ſon ; yet, that perſon not being a credito 
but a relation, and father-in-law, the intet 
polition of his 'aſſent did not prevent 
leaſe from being fraudulent. 


But, if the intervention of third perſons, | 
the execution of a power, be to preſeric 
protect rights of others, as of a wife or il 
dren, and not merely to evade the words | 
the ſtatute ; in ſuch caſe, the general dodrl 


a 0 
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i concluſion, that the power of revocation, 
though reſerved to the owner, 1s conſidered 
s being qualified and out of the equity of the 
ſtatute; becauſe, although the revocation 
he reſerved to him, yet it is ſo clogged, that 
he can make no uſe of it without the aſſent 
of others, who have an intereſt in reſiſting 
ſuch revocation, unleſs upon ſufficient con- 
ideration, 


A conveyance, with power of revocaticn 
m payment of a ſmall ſum by the revoker, will, 
It ſeems, be void againſt a purchaſer for a 
raluable conſideration. Thus, it was faid by 
the court in Griffin v. Stanhope, that, if a leaſe 
bemade, witha prov:ſo, that, if the leſſor pay 
J0s., then the leaſe ſhall be void, ſuch leaſe 
would be void under the ſtatute as to a pur- 
aſer; becauſe it was apparent that the /um 
{1 be paid was not of the value of the land, 
ut oxly limited as a power of revocation. 


A power to charge an eſtate ſettled, with 
' particular ſum by way of mortgage, or 
herwile, has been held not to be within 
ae words of this (tatute. 


Thus, where a power was given to the 
Wner of an eſtate, ſettled on himſelf for 
ie, remainder upon his fon in tail ſpecial, 
v charge all and lingular the eſtate 1n quel- 

2 | c10n 


Supra 316, 


Jenkins v. 
keyms, 
I'Lev. 10,1 
S. C. Hard. 
395» b. Y 
Suprazs, 27, '\l 
126.123, 'Y 
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tion with the payment of 2000Y., it wax 0bz 
jefted, that this ſettlement, being with a Pro- 
viſo to charge the lands with the payment of 
2 0001., was void againſt a purchaſer forvaluz- 
ble conſideration within the proviſion of tat. 
27 Eliz,c, 4. © that made conveyances, with 
power to revoke, alter, or determine; at 1! 
will and pleo/ure of the owner, void.” But, 
. upon this point, the court held, that ſuch 
proviſo to charge the eſtate with 20007., was 
not a power within the words of the ſtatute, 
* to revoke, determine, or alter the eſtate,” be- 
ing to charee a particular ſum ; and, no ex- 
preſs fraud being found, the conveyance 
coulc. not be adjudged fraudulent, 


3 Co, $2. None. can take advantage of this clauſe | 
boy In rhe ſtature of the 37 ElZ., againſt CON- 
"liz. 445. Veyances with power of revocation, except 
TONS BP" he who is a purchaſer for money or other 
POP FT valuable conſideration ; for, the benefit of 
the clauſe is expreſsly reſtrained 'to tholeF 

who purchaſe for money, or other good c:#- 

federation, poid, or given, which word paid 

is to be refered to money and given Is t0 

| be refered to goed confideration ; 15 that the 

ſenſe 1s for money paid, or other good con- 

ſideration given, which words exclude ally 
conſiderations of nature or -b10od, or the like i 

and are to be intended only of valvable con- 
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tderations Which may be given ; and there- 

fore he who makes a purchaſe of land for 

a valuable conſideration, 1s only a purchaſer 
within the ſtatute, 


Therefore, where one made a eaſe for 
$o years without conſideration, and, after- 
wards, conveyed the land to his wife for a 
jinture after marriage: 1t was reſolved 
by the two chief juſtices, and three other 
juſtices, that, becauſe this laſt conveyance 
was voluntary without valuable conſideration, 
the wife could not avoid the former leaſe, 
by avering that it was fraudulent. 


And one, who claims relief under this 
latute, muſt not only be a purchaſer for a 
uable conſideration, but alſo muſt h:im- 
sf be free from all imputation of fraud or 
writ: for, per Anderſon, chief juſtice of the 
lommon Pleas, where a man who was of 
mall underſtanding, and not able to govern 
te lands which deſcended to him, and was 
Piven to nor. and diſorder, by mediation of 
itiends, openly conveyed his lands to them, 
a truſt and in confidence that he ſhould 
ke the profits for his maintenance, and 
lat he ſhould not have power to waſte and 
ume the fame ; and afterwards, he, $:- 
4 Jeduced by deceitful and covetous perſons, 


Z. bargained 


Cited per 
Beamend, 
Juſtice, 

Cro. Eliz 


445+ 


Cro. Eliz. 
443: 


bargained and ſold his land, being of a 
great value, for a ſmall ſum of money : this 
bargain, although it was for money, was 
holden to be our of this ſtatute ; for, this 
att was made againſt all fraud and deceit, 
and doth not help any purchaſer, who doth 
not come to the land for a good conſideration 
lawfully, and without fraud or deceit. And 
ſuch conveyance, made on truſt, or with 
power of revocation, is void only as to him 
who purchaſes the land for a valuable con- | 
iideration bona fide without deceit or cunning. 


And, it 1s obſervable upon the two pre- 
ceding caſes put by Beamond and Anderſon, 
that the reaſoning of them' applies equally | 
to the clauſe in the ſtatute reſpeCting con- 
veyances with power of revocation, as to that | 
reſpeCting fraudulent-conveyances ; for, the I 
conſtruction of the ſtatute, as to this point, | 
muſt be the ſame as to all the clavſes of it; f 
and Owen ſaid in Upton v. Baſſet, 3 Cr. 445» 
that he was at the making of this ſtatute, 
and that ſpecial- care was taken, ' that there 
ſhould not. be any words - which ſhould 
extend, to purchaſers, unleſs. it were ſuci} 
as -paid maney, or other good confideration io 
their purchaſe, "1 i 


% . 
j | . 
» 
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And, notice of ſuch conveyance with Vid. Gooch's 
power of revocation, will not prevent a pur- ook To EPs 
chaſer for valuable conſideration from ſet- 

ing the ſame aſide under the ſtatute ; for, 

the notice of a purchaſer cannot make that 

cood, which the act of parliament hath made 

void as to him; and, though it-be true, 

qui ſeit ſe decipi, non decipitur ; yet, in 

this caſe, the purchaſer 1s not deceived, for 

the conveyance with power of revocation 

whereof he hath notice, 1s void as to him 

by the ſaid a&t, and therefore ſhall not hurt 

him, nor is he, as to that, in any manner 

deceived, 


oSixthly and laſtly, With reſpe& to ſuch 
general obſervations upon powers as 
do not immediately fall under any of 
the foregoing heads, 


Powers differ from conditions at com- 
mon Jaw, in as-much as the former may be 
Pportioned, which the latter cannot. 


Thus Lord Hales obſerved, in the caſe of Supra, 12, 
Edwards v. Slater, wherein he held the bar- 25: 27» 2%. 
cn and ſale void, as to deſtroying ſo much 

if the power in that Eaſe 25 took effett as a 

mer in groſs, and valid as to ſo much 


ereof as took effeCt as a power appendant ; 
£ 2 that 
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that it might be objeCted, if the fee-ſfimple 
were diſcharged, then that the mean eſtate; 
were ſo too: as in caſe of a ſeignory or con- 
dition. Burt his lordſhip ſaid, that a power 
was apportionable, but a ſeignory' or condi- 
tion was not, as a warranty, though it 
were deſtroyed as to the fee-ſimple, yet it 


continued annexed to the meſne eſtates, / 


Thus, where a leaſe for 100 hundred years 
having been made and the reverſion after- 


wards granted for life, the lefſee for year; f 


oranted the eſtate to him in the reverſion in 
fee; it was held, that a leaſe for years was 
not deſtroyed by meeting with a fee; be- 


cauſe, by poſſibility, the leaſe for life might 


outlaſt the term : ſo in the caſe of Edwards v. 
Slater, there was a poſſibility that the re-| 
mainder in tail might laſt as long as the re- 
verſion in fee, and therefore, there was 4 
poſſibility that the reverſion in fee migit 
come 1n poſfefſion, yet the power was 0 
deſtroyed by it. So, if a grantec in fee of4 
rent, purchaſed a remainder in fee of the land 
depending upon an eſtate tail, the rent v1 
not thereby extin&t; becauſe there was Þu 
.a poſſibility of the remainder in fee comiii 
into poſſeflion. Neither ſhould, in ® 
principal caſe, the poſlibility of the remaindd 
.in fee coming into poſſeſſion deſtroy 
Power. 


(- 941 ) 


We have already ſeen in a foregoing part 
of this treatiſe, that powers of revocation 
may be executed at different times, over dif- 
ferent parts of the eſtate upon which they 
attach ; and the Jaw 1s the fame as to powers 
of appointment. They may alſo be executed 
at different times, over different varts of the 
premiſes ſubjected thereto. | 


Thus, where ., in 1707, deviſed lands 
truſtees, and declared the truſt in ſtrict ſet- 
tlement to his ſons, B. and C. ſucceilively ; 
vxith power for the perſons in poſſeſſion, 
rom time Zo time, by deed or deeds, to limit 
ad appoint to, and for, any wife or wives, an 


lands, which, altogether, were of the annual 
rue of 190/, In 1712, 4. married, and 
ſettlement appointed 98 7. per annum, to 
tuitees and their heirs, in truſt for Z. his 


ber joingore, with provilo, that 1f X. ſhould 
It within three months after widowhood, 
leaſe her dower, the ſettlement ſhould be 
Wd; and a covenant, that the children and 
Uperſons entitled, ſhould quietly enjoy ac- 
Urding to the limitations of the deviſe. In 
73%, 4, by another Cecd, releaſed this con- 
lition of erving up her dower, and in 1751, 
ie, by another deed, reciting the former, and 
wo 3 ; that 


late for life of all, or any part of the faid 


lien wite, for, and in name, and in lieu of 


Woolfton v, 


Wooliton, 
Blackſton, 
Rep. 281. 


8-2 Bur. 


1130, 


- ad a <a Ee tte _. 
pt tte AL < Re _ 


reſt of the land in truſt for her during her life 
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that he had ſince received 6007. additional 
fortune, appointed, in the ſame form, all the 


from and after his deceaſe for increaſe of her 

jointure. A. died ſans iſſue male, . and 

the remainder came to D., ſon of C., who 

brought this action of eje&tment. One 
queſtion was, whether this additional jointure 

In 1751, was a good execution of the power? | 
It was contended, on the part of the plaintiff, 
that the power was completely executed in | 
17:2; for, the intent -was to enable James 
ro make a jointure from tzme to time, on his 
wife or wives as often as he ſhould marry, 
And he had completely exhaufed it with re- 
ſpe& to this wife by the firſt deed ; which 
had no expreſs reſeryation; nor intended any. 
Sed, per curiam, 1n the natural conſtruction 
of this power, there was nothing to bound it, 
but the will and diſcretion of the huſband, 
Being a zruft efate, there was no occaſion to 
expreſs, that any ſettlement by virtue of this 
power, ſhould be iz bar of the woman's don-f 
er. The deviſe was drawn, as if intended 
that the power Tthould be executed at di 
ferent times ; © bz deed or deeds, from tit 
!0 time.” Tt had been ſaid, that this Wi 
made to take in the caſe of ſubſequent ma” 
riages. The words, © wife or wives, 
would. alone have been ſufkcient to wn 
chats 


£05063 7 


that, For, common ſenſe would ſhew, that 
one wife muſt be dead, before there could 
"be any new appointment to another, The 
former words were therefore nugatory, unleſs 
this interpreted, The intention then was 
dear ; namely, that it was originally intended 
to be executed at different times, even upon 
the ſame woman. Then the queſtion was, 
whether it might be_/o executed within the 
rules of law? Digges's caſe was in point, 
that a perſon. who had /uch @ power of revo- 
cation, might revoke part at one time and 
part at another, but xo? the ſame part 7wice 
unleſs he reſerved a new power of revoca- 
tion, ; | 


The power, in the preſent caſe, related 
talland every part of the eſtate, by the ex- 
preſs terms of the proviſo. It could not, 
therefore, be neceſſary to be all done uno 
jatu; but might be executed at different 
limes: and it was highly reaſonable, that it 
hould be ſo. There might be many cogent 
reaſons to render it convenient : as children, 
ting more or leſs numerous; a wife's ad-= 
itional fortune; or ther good behaviour 
nd merit; or many other circumſtances of 
iamily. And what was ſuch 2\power, but 
8 moge of conyeyance; putting the tenant for 
ife into the./ame condition as if he was tenant 


»— = 
20 0%» ms 


1 Vern. $3, 


Vid, Ingram 
v. Ingram, 
et Peters v, 
iviariham, 
infra, 
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in fee, quoad hoe? therefore the court held; 
that 2 might be executed at aiferent times, 


So it was ſaid, by the court in Bovey 9, 


Smith, that where a man has a power of ap- 


pointing a fee, he may execute it at /evera] | 
times, and appoint an eſtate for life at one 
time, and the fee at another time. 


In queſtions upon the execution of powers, 
courts of equity will, if the power be exceed-. 


_ ed, corre? the exceſs, and upbold the exe- | 


cution thereof, /o far as the power warrants, 


Exceſſes in the execution of powers, may 
ariſe either in reſpe&t to the 7hing ſubjeCted 
to the power, or to the extent of the ſpate 
to be created by the power, or to the 
1aality and property of ſuch eſtate, or to the 
perſons in whoſe favor the power is to bv} 
executed, 


Firſt, In reſpe&t of the fubjea on hi 
the power is to operate. As, if 1t be ext- 
cuted to the extent of that and further : Thus, 
where Lord Conway, who had power by 0} 
intire inſtrument to orant leaſes of his 
eſtates, granted ſeveral leaſes of eſtates, {ore 
of which were of premiſes not within bt 


power, They were conſidered as ſeveres 


| jealts, 
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leaſes, though all were contained in the ſame 
inſtrument 3 and the maſter was refered to,. 
to ſeparate them. 


* So, if the ſubje& upon which the power is 
to operate, conſiſt of things of diſtin na- 
tures, and the power require to be executed 
by different modes of conveyance; though 
the power be executed in one mode for all, 
the execution will nevertheleſs be valid for 
that part of the ſubje&t as to which the mode. 
of execution purſued 1s proper. 


Thus, it was held, in Duff v. Dalzell, Dus. x. 

where the power extended over both real DPalzell, ſu- 
| | Pra, $3, 

ad perſonal eſtate, and was executed by a 
will to which there were only two witneſſes, 
that this was ſufficient to paſs the perſonal 
eltate, it being a good execution of the pawer 
% to that, 


Secondly, In reſpe&t of the nature of the Parry «, 
late or intereſt to be created by the power. Brown, Nel. 
k, if an eſtate be raiſed more durable in 3% 
; R | « 04, & 
point of time than the power is limited to | 
end to. Thus, where a power is, to leaſe 
for ten years only, and the donee thereof 
make a leaſe for twenty years, that ſhall be 
$20, in equity, for the zen years, and bad for | 
le reſidue, ME? 


Thirdly; 


2 Vez. 644. 


| Alexander v. 
Alexander 
2 Vez. 040. 


” 


will be abſolute, and the condition yoid, 


| gave unto his wife, © the abſolute diſpoſal | 


will and appointment ; and, for want of ſuch | 
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Thirdly, In reſpeCt of the quality of the 

eſtate given. As, where the power warrants 

the diſpoſing of an a#/olute eſtate, and the. 

donee of the power gives a qualified one. 'I 

ſuch caſe, the qualifications will 'be void, 
and tho eſtate wal be OG = 


Thus, if a cher, having own: to appoint 
money or an eſtate to his children, qualifies 
his appointment by annexing a condition there. 
to, that they ſhould releaſe a debt owing to. 
them, or pay money over ; the appointment 


- Fourrhly, In reſpect of the perſons in whoſe 
favor the power is to be executed. Thus, | 
where James Alexander deviſed a ſum of 
6090 /, to truſtees, upon truſt to pay the 1n- 
tereſt and produce to: his wife for life, and 


* of the ſame ſum unto and among ſuc 
© enrLDREN begotten between them, and 
«in ſuch proportion, as ſhe ſhould by lalt 
« will and teſtament, or other deed or deeds, 
<«« writing or writings, to be executed by her 
«in her life-time, atteſted, &c., dired,'| 
« limit, and appoint,” and directed the 
truſtees to pay the ſame, according to her 


will or appointment, he directed, that bo 
| | aid WM 
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1d ſum ſhould fall into and go in the ſame 
manner, as the reſidue of his perſonal eſtate: 
he mother, there being 7hen five of the 
children living, made her will, and therein 
recited her power, and, in purſuance thereof, 
rave to her daughter Anne, 1000). to be paid 
out of the ſum of 53901. which ſhe computed 
to be the only remaining ſum of 6000 1., after 
deduſting what ſhe had before paid to ſome of 
her children : And, as to the remaining pro- 
duce, after payment of the ſaid 1000/7., ſhe 
diſpoſed thereof to her daughter Mary and 
ſon James, for their own reſpective uſe, each 
one full fourth: part thereof, (the whole into 
four parts, equally to be divided,) and to 
the ſaid Mary and Fames allo the other re- 
maining two fourth parts ; but, as to theſe laſt 
two fourth parts, upon the truſt following, 


continue on ſecurities, during the life of their 
liter, her daughter Catherine, wife of Thomas 
Clipperton, and to pay the intereſt thereof 
unto ſuch perſon 'or perſons, and for ſuch 
purpoſes as ſhe ſhould from time to time 
ure, c., and upon truſt, at her deceaſe, 


rect, Will © pay and apply the principal of ſuch. 
| the WM fourth part 70 ſuch child or children, if any, as 
o her Wi fie ſhould happen to have living at her de- 


(aſe, in ſuch manner as ſhe ſhould by writ- 
ne under her hand 1 in nature of a will or 


iz, as to one of the ſame, 7o place out or-. 


others 


Ta) 


otherwiſe appoint ; and for want of ſuch ap- 
pointment, to ſuch child, if but one, if more, 
to them equally: in default of ſuch child or 
children, the principal of ſuch fourth part, 
if ſhe ſurvived her huſband, to be wholly 
paid to her for her only uſe and benefit, 
But if ſhe died 1n his life, the faid principal, 
at her deceaſe, to go to the ſaid James and 
Mary, yet for their own reſpective benefit 
_ only, as for one third part thereof to each of 
them ; and, as to the other third part thereof, 
and alfo the other of ſuch remaining two 
fourth parts, whereof no diſpoſition was 
therein then made, upon truſt to pay and ap- 
ply the principal and intereſt thereof, or 
any part thereof, either from time to time, | 
weekly, or otherwiſe, in ſuch. manner, as 
ſaid Mary and Fames, their executors, ad- 
miniſtrators, or aſſigns, ſhould in their dif | 
cretion, think moſt beneficial for the per- 
| ſonal ſupport and maintenance of their bro- 
ther,' her ſon Francis, and his wife and | 
children, but not for the payment of his 
debts. It was held, that the proviſion t0 
Catherine for life, in the fourth part, Wi 
undoubtedly goed, although the provifion for 
the children of Catherine {this being. 
nature of a power) were not a good appolnt- 


ment, becauſe a power to. appoiin to __ 
. would 


(13492) 
would, in 20 caſe, warrant an appointment 
to erand-children. 


So, in the cafe of Adams v. Adams, it was 
held, that although F. the widow, had, 1n 
the deed of 25th. of O#ober, 1771, exceeded 
the power reſerved to her, under the proviſo 
in the deed of 4th. of Fuly, 1767, viz. ©© that 
« the ſaid F., did thereby reſerve to herſelf, 
« full power and authority to revoke thoſe 
[0 preſents, and to Itmit all and ſingular the 
© premiſes to, or between, the /aid children, 
* (namely, the children of the marriage) or 
"any of either of them, in fuch manner, or 
for ſuch eſtate or eſtates, as the ſhould 
* think fit,” i as much as ſhe had thereby 
lmited eſtates to her daughters for life, with 
remainder to their children (her grand- 
dren) ; whereas her power was confined 
to child or children only; yet; that the ſame 
wht to prevail /o far as her power extended, 
nd, therefore, that the limitation to her 


diſpoſition of the inheritance to their child or 
bildren was void. 


- But, courts of law did not ſhew that favor- 
able diſpoſition to ſupport the execution of 
powers, which pervaded courts. of equity, 
vthout | ſome difficulty, and not until long 
| 2 after 


vaughters for life was good; ' but, that tbe 


Supra, 288; 
296. 

Cooper 651, 
et vid. Ro- 
binſon v. 
Hardcaſtle, 
Brown, Rep. 
Ch. 1786, 
22. 
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after the introduction of them into courts of 
law in conſequence of the ſtatute of uſes ; for, 
Lord Hales, and the court of King's Bench, 

1 Lev. 150 in arguing on the caſe of Jenkins v. Keynis, 
held, that the mortgage 1a that caſe being 
for 20001. and intereſt, and ſtipulated to re- 
main for nine years, and the power being 
only to charge the hereditaments there in 
queſtion with 2000/7. it could not be upheld 

| as a good execution of the power ; for, by 
that means, he might charge all the eſtates 

| ſubjeft to the power with a great ſum of | 
money, that would defeat all the ſettlement; 
and that the power was entire, and /o was the 
execution, and that, therefore, it could not be 
made good for part and void for the reſidue at | 
law. But Hales ſaid, that perhaps there 
might be good ground in equity, to aid the I 
execution as to the 2000]. And, in like man- I 
ner, we find that the judges, in the caſe of W 
Peters and Marſham, which came on, Mis. 
4 Geo. 2. were extremely put.to it, to get | 
over a difficulty of this kind, which aroſe in 
that caſe. There 71. S. ſeiſed of lands in fee, 
and likewiſe of other lands, deviſed all his 
ſaid lands to his eldeſt ſon for his life ; and, | 
then deviſed ſuch part. of the ſaid lands, 45 | 
his ſaid ſon ſhould appoint, to ſuch wife 25) 
the ſaid ſon ſhould marry, for her life, tor} 
the jointure of {ſuch wife, with contiogent| 
_ | maar 


pmomuy, 


C--IJ+:.3 
remainders to the firſt and every other for, 
with remainders over. The teſtator died. 
The eldeſt ſon, on his marriage with the 
plaintiff, conveyed the lands in queſtion to 
truſtees and their heirs, 1n truſt to permit 
him to receive the profits during his life, 
and, after his death, to the uſe of the plain- 
tif, his intended wife for her life, and, after 
her death, o the uſe of the heirs male of ber 
lidy, The marriage took effect, and then 
the plaintiff's huſband being dead, ſhe 
brought this ation for the lands limited to 
her by the afore/aid conveyance, which had 
no other execution but ſealing and deliyery, 


On a caſe made thereupon, by Mr. Juſtice 
orteſcue, for the opinion of the court, it 
was argued againſt the plaintiff's title, thar, 
tiough this conveyance was not executed by 
Ivery, inrollment, or otherwiſe, yet it ſhould 
enure as a Covenant to ſtand ſeiſed, there be- 
ng a ſufficient conſideration to raiſe an uſe 
that way; and then the plaintiff” s eſtate 


keing greater than the power warranted, would 
be void, 


| But, on the part of the wife, it was con- 
tended, that this CONVEyance could not 
ure as a covenant to ſtand ſeiſed, becauſe 
the © plaintiff's eſtate was to take effet by 


Way 


2 Vent. 318% 
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way of uſe out of the eſtate of the truſtee, 
and, it had been adjudged, that a reverſion 
being granted to A. to the uſe of B. and the 
grant not being executed by attornment, 
inrollment, or otherwiſe, 1t could not be exe- 
cuted by way of covenant, to ſtand ſeiſed to 
the uſe of B.; becauſe the eſtate intended for 
B., was appointed to ariſe out of the reverſion 
granted to A.; and, for want of a proper exe- 
cution of the deed, that conveyance was held 
void : And, upon that ground, it was faid, 
that the conveyance in the principal caſe | 
could have no other effeft, but as an ap- 
pointment in purſuance of a will, and then it 
was void for all above what was warranted by 
the will : as, if a power were given to make | 
leaſes for twenty one years, and the perſon 
who was to execute ſuch power, made 3 
leaſe for twenty one years, and by the ſame 
deed, limited aturther intereſt in this manner; 
namely, © and from and after the term afore- 
/aid, for one year more,” the power had been 
well executed by the firſt limitation, and tl 
exceſs was ſurpluſage not to be regarded : 0, 
where the plaintiff's huſband gave her a3 
eſtate for life expre/s/y, the appointment Wis | 
compleat, and the remainder limited to tie 
heirs of her body, was idle, and fo to be re- 
jected as not <varranted by the power. And 


"1t was inſiſted, that this COnVEeyAnce | muſe } 


be | 
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be made good from the intention of the 
parties, and the part which was incon- 


iftent with the legal execution of the power. 
ſhould be rejected. 


But the court diſtinguiſhed between the 
caſe put of the leaſe for twenty-one years 
and one year after, and the principal caſe ; 
for, in the principal caſe, though the limi- 
tions were ſeveral and diſtin, yet they 
made but one eftate : and Eyre, Chief Juſtice, 
and Deniſon, Juſtice, took a diſtinCtion be- 
tyeen a power to /:7177 an eſtate, and to appornt 
tieland; and they held; that, if this were 
conſidered as an execution, it would #ot be 
good, as 1t exceeded the power : but, that the 
power given to the ſon was 707 to limit the 
late but 7o @ppornt the land; and zthea he 
ms only to a/certain in what part of the land 
he ſhould have her eſtate, and her eſtate was 
kttled by the will : ſo that the queſtion was, 
mether the marriage deed had not /uffici- 
aty ſpecified, what lands ſhe ſhould have 
9 the will? and they held, that it could not take 
fect as a conveyance, but that it might as an 
Ointment and deſignation of the land ſhe 
ould have ; and they ſaid” that, zhough it 
ad limited an inferior intereſt, yet, it taking 
ſet as an appointment, ſhe ſhould have 
a eſtate for life; for, her eſtate 7/00t 
Aa effec? 


Supra, 288, 
290. 349+ 
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efe? by the will and not by the deed. But 
Forteſcue doubted whether, if the ſon had 
barely appointed the land without limiting 
any eſtate, that would have been good. And 
judgment was given for the plaintiff, the 


wiſe. 


But courts of law have, in modern times, 
adopted the ſame rule of conſtruction of 
inſtruments, made in execution of powers, 
in this reſpeft, as obtains in courts of equity; 
by corretting the exceſs, and ſupparting the 
execution of the power ſo far as is wat- 
ranted thereby. 


Thus, it was held, in the caſe of Adams | 


v. Adams, that, although F., the widow, had, 


by the deed of the 25th OZ. 177 1, exceeded] 
the power reſerved to her under the provi 


in the deed of the 4th of Fuly, 176}, 
viz. © that PF, did thereby reſerve to herle! 


« full power and authority to revoke thok 
© preſents, and to limit all and ſingular the 


<« premiſes to or between the ſaid childres 


© of the marriage, E&c.,” inaſmuch as ſhe 
| had Zhereby limited eſtates to her daughter! 


for life, with remainders to zheir children G 
graud-children), whereas her power was con 
fined to © a child” or © children” onl | 


yet, that the ſame ought to prevail be 
at the [1% 


mitatiol 


"LB 
.. 


far as her power extended, and th 


Fe 
K+s) 


( 355.) 


mitation to her daughter for life was good, 
but that the diſpoſition of the inheritance to 
their child or children was void, 


Again, where tenant for life of eſtates 
ſituated in Jreland, with tull power of mak- 
ing leaſes for any term mo? exceeding thirty- 
one years or three lives, 70 commence in po/- 
ſeſion, at the leaſt improved rent that could 
be had for the ſame, made a leaſe © from the 
date for and during the natural life and lives 
of three perſons and the longeſt liver of them, 
i for the term, time and ſpace of thirty-one 
years, to commence from the date, which ſhould 
lot longeſt, from thenceforth next enſuing, 
ſully to be compleat and ended.” On an eject- 
ment brought, in the court of Exchequer in 
Ireland, by the heir at law and remainder- 
man, and a ſpecial verdict returned thereon, 
tie- queſtion was, whether this leaſe was 
wood within the terms of the power ? and on 
mzument, before the barons, it was adjudg- 
«ſo to be; which judgment was confirmed 
M writ of error in the Exchequer-chamber 


liſted by Lord Annaly chief juſtice of 
lie court of King's Bench, the conſtituent 
embers of that court. But Lord Annaly 
laving, after long deliberation, fully deli- 
Red his opinion for reverſing the judg- 
Aa» ment, 


liere, before the Lord Chancellor of Ireland, 


Common:, 
Lefee of 
Netterviile, 
v, Marſhall, 
- Brown's 


Parl, Ca, 


Il], 


© 336: 3 


ment, a writ of error was brought in patliz. 
ment: and, on the hearing, it was argued 
on the part of the remainder-man, that the 
Jeaſe was bad, for that it was in manifef: 
oppoſition to the power ; becauſe, infead if 
being a leaſe for one or, the other of the 
terms expre/sly, as the power direSed, it wy 
a leaſe for the one or the other, as chance 
ſhould direct: and, that he, being a purchafe 
for the moſt valuable of conſiderations, had : 
clear right to exact a ſtrict performance of 
the condition annexed to his father's poyer 
of teaſing. But it was contended on the 
other ſide that, in caſes of this Kind, : 
a remainder-man could reaſonably expel 
was, that an eſtate, when it came to him 
ſhould not be charged beyond what was tht 
intention of the ſettler to allow thoſe wit 
ſtood before him to charge it. That, itwoul 
not be ſo by the leaſe in queſtion, if | 


ne 
were conſtrued as a good leaſe for three11"l;, 
nd no longer. That, courts of law, who, ! Do! 
modern times had adopted the fame ru: . 


of conſtruction as obtained in cout 
equity, in the conſtruction of powers and 
ihe inſtruments by which they were execut 
would, when they had been exceeded, © 
re& the exceſs, and ſupport the execution 
far as it was warranted by the power. 1 I 
the leaſe in queſtion, /o ſer as it was 31 


( 357 ) 


fer three tives, was clearly warranted by the 
power ; and this was apparently the primary 
obje&t of the parties. Beſides /his, they had 
i ſecond objeCt in view, which was to ſecure 
the eſtate to the leſſee for 31 years, in caſe the 
lx for lives ſhould determine ſooner. 
But this, whether it was conſidered as con- 
current or contingent, was 79 warranted by 
the power. And the leaſe was adjudged 
c09d, and the judgment of the Exchequer- 
chamber in re/aud aſhmed. 


[t has been already obſerved, that exceſſes 
in the execution of powers may be either 
by the appointment of a larger intereſt in, 
or portion of that which is the ſubje&t-mat- 
ter on which the power operates than is 
varranted thereby, or by appointment to 
ferſons, not objefts of the power, of part of the 
tereſt in, or of part of the thinggitſelf, 
tiat is the ſubject of the power, or by an- 
texing qualities and properties, mot required 
ly the powwer, to the intereſt or eſtate ap- 
painted under it; we have likewiſe ſeen thar, 
ntheſe caſes, the execution is uniformly good 
if far as it is warranted by the power; bur, 
th conſequences of this doctrine, as to that 
Mtereſt, or part, in which the power is exceed- 
fd, witl be various, according to the circum- 
Fances of the caſe. Thus, if the appointment 
A313 exceed 
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Cowper 651. 


Supra ,354 


Per Sir T. 
Clarke, in 
i Vez. 644. 


on which the power was intended t6 - /<r4re 


_ others who are ſtrangers, the appointment 
_ of the goo/7. will be a/olutely void; and 1 


( 3538 ) 


xceed in nominating perſons tqtake part of - 


"the intereſt in, or portion of that which is 


the ſubje&t-marrer of the power, to whom 
the power doth not extend, the appoint- 
ment, :/o far as their intereſt therein coes, 
will be atterly void, and the /»bjef matter 


go as if unappointed, 


Thus, in the caſe of Adam: | 1s, | 
the court held, 'that, the app + 52 
inheritance of the premi!- 7 40d=] 
children, by the deed of ti: *ber, 


1771, being void, 7he fon $504 en ; eſtate } 
zail therein, ſubje&t to the eſt ates tor life to 
his ſiſters which were well appointed, with 
remainders over, under the deeds of the 24th} 
September and 20th Ofober, 1764. 


SFif a man has power to appoint 10001 | 
amongſt his children, and he appoints 1004 
amongſt the children, and goo/. amonglY 


will not be prevented from going over, If 
limited over for want of appointment, ? in lik 
manner as if no appointment had been made-l 


But, if the appointment. under a pon't 
exceed, by any qualification being added 9 ; 
i 


( 359 ) 


eſtate appointed, which . the power does nct 
wrrant ; in ſuch caſe, the appointment will 
wt be void as to ſuch part in which the ex- 
| & is, but, the exceſs only will be void, 
and the appointment, as 70 that part, as well 
4 to the reſt, will be good. 


Thus, if a father, having power to appoint 

G20. between his children, having three, 
cive 3007. a-picce to two of them ab/o/utely, 
pi qualify his appointment zo the third, by 
oinexing a condition that he ſhall releaſe a 
&bt owing to him, or pay money over, &c.; 
tbe appointment will be abſolute and the 
andition 'only void, 


And, if a power be to leaſe for 77ver:ty- 

a jears, and a leaſe be made for forty years ; 

q Fit will be good for the Zwernty- -0ne years, 
Yd void for the remainder. 


The ground and principle of theſe deci- 
ns is, that, where there is a complete exe- 
Ution of a power, and ſomething ex abun- 
arti added, which is not warranted, here, 
i the exceſs. be diſtinguiſhable, ſo that the 
wrt can draw the boundary, the exe- 
Mon will be good, and v2ly the exceſs void : 
ut, where the boundaries between the exceſs 
Aag and 


i whole or a part of the intereſt in the 


Per Sir T\, 
Clarke, 


1 Vez, 044. 


Ibid, 


Cupra 343. 


_ and the execution are zo? diſtinguiſhable, thy 


( 360 ) 


execution will be void for the whole, 


But, one of the limitations, in the caſes 
Alexander v. Alexander, furniſhed an eXCeptio 
to the rule above-mentioned, *©* that wher 
the boundary between the exceſs and the co 
plete execution cannot be diſtinguiſhed, th 
whole ſhall be void.” The limitation I allud 
to, is that of one fourth part of the 529: 
appointed to James and Mary, their ext 
cutors, adminiſtrators, and affigns, upd 


{ 

truſt to pay and apply it in manner, as till * 
in their diſcretion, ſhould think moit ben ( 
ficial for the ſupport of their brother Frail © 
cis, and his wife, and children. The 0 
being clearly of opinion, that this appoilſy * 
ment for the benefit of Francis, his wi b! 
and children, was 70 proper execution 4 w] 
Francis, becauſe the wife and child en 
were to have ſomething, and, /o far 0s /ſ ": 
thing was deſigned for them, 1t was 1 *: 
and the exce/s being unaſcertainable, nn the 
being no poſſibility to diſtinguiſh Wl 4 
ciſely how much ſhe intended for the | - 
the 


ther, and how much for the children 
that the appointment could not be ſupp 
ed, unleſs ſome new ground could be 
upon which it might be upheld; it bel 


a queſtion, whether, under the p%* 
| cinl 


(368 3 


circumſtances of this caſe, the execution 
of the power might not be made good in 
ſome other way? And it was held by Sir 
Thomas Clarke that it might; for he ſaid, 
| ſuppoſe the mother, inſtead of uſing the 
words ſhe had done, had given the portion al- 
lotted to- Frances and her children to be 
applied in ſuch way, as ſhould be moſt be- 
neficial for her ſon, his wife, and children, - 
if they ſhould by law be capable ; he ſhould 
not have doubted, but that, as the wife and 
children were not by law capable, it would 
have been ab/olute to Francis; the queſtion 
then was, whether there would be any diffter- 
ence between this caſe put, and the principal 
one? It bore an analogy, he ſaid, to what 
the diſpoſitions of the mother would have 
been, 1f ſhe had given 1t to a ſon by name, 
who had never appeared to have had exiſt- 
ence, or had never been capable of tak-. 

| ing; if it had been given to theſe four j- 
definitely, and three were incapabie of taking, 
the fourth would have had the whole, and 
myſt have taken it, as the others were inca- 
pable of taking. Ir fell, zberefore, within 
the reaſon of Humphries and Taylor, where 
a perſonal eſtate was given by will to two. 
in Jointenancy ; one was outlawed ; and, 
therefore, the teſtatrix made a codicil, 
Fhereby ſhe adeemed what was given to one 
| of 


: Ch. 1930, 


SUPra, 347« 
et vid. Ro- 


binfon v. 


Hardcaſltte, 


Brown?” 5sRep . 


page 22. 


of the two; andthe queſtion was, whetherths 


of it, one way or another, 


 tharine was void, as an n appointment to grane- 


( 362 ) 


other joint-tenant ſhould take the hole or 
only a moiety ? And the court held, that he 
was to take what the other did not ; for, they 
were to take the whole between them. The 
mother, in the principal caſe, never deſien- : 
ed that his fourth part ſhould fall into the 
reſidue, and it would be extremely hard MW 
that it ſhould. Then Francis would Be in- | 
titled to the whole of that, and his Honor de- 
creed accordingly. 


We have ſeen, that, where a limitation | 
of an eſtate under a power exceeds the ex- 
tent warranted thereby, the appointment is 
void as to ſo much of the limitation as exceeds 
the power, and can never come 77 eſſe ; but, 
it not only 1s void 7t/elf in that extent, but, 
although it fails to exiſt for want of per- 
ſons to take under it, yet it renders void any | 
ſubſequent limitation grafted thereon, aithougi 
limited purſuant to the power : for, every it- 
ſtrument is to be conſtrued as taking effect | 
at the moment of execution, and no /ſu6je- | 
quent event can influence the conſtruction | 


Thus, though the limitation in Alexat- | 
der and Alexander, to the children of,C#- I 


| children | 


C. 308-3 


4ildren, yet, it prevented 7he limitation over, 
n caſe of default of children of Catharine, 
nd of her death before her brother and ſiſter 
fames and Mary, to them, as to part for them- 
yes, and' as to part upon truſt ſor Frances, 
Z, from taking effett. And that portion, it was 
tele, would have been 4anappointed, although 
Catharine had had no children ; becaule, if 
Catharine had left children a? the time of 


her death, it would have been impoſible that 


ary of the limitations over could have taken 
et; for, the children, if any, though 
they could ot have taken themſelves would 
yet have prevented the limitation over. 
Therefore it was- reſolved that the fourth fell 
1nto the reſidue, becauſe, as to that, it was 
appointment except partially for the life 
of Catharine. 


% 


And, as the execution of a power will be 
200d, though Zf exceed in ſome cireumſtances,, . 


It bot which is authorized zhereby can be 
altinguiſhed from that which is not autho- 
zed thereby ; ſo, - the execution of a power 
vl be good, though it limit a leſs eſtate in 
that whith. is the ſubject of it, than is 
farranted by the power. 


 Saidin Briers 


Thus, a leaſe for 7en years hath been 
tell good in Chancery, upon a power to 
{eaſe tor twenty-cne years, 


S0 


v. Bolton to 


have been re- 


ſolved min 


_ Bridgman's 


time, 3 Keb. 
74% 
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( 364 ) 


fs So, in replevin, where the defendant 


ER, $96. avowed upon a ſettlement, with power to 


20. 745- 15. R., by deed or laſt will, to give or deviſe 
2001. te any younger child unmarried, or, 
what on marriage, ſhould be agreed to be 
paid, or an annuity out of the twenty acres 
in queſtion, to continue /o Jong after the de- 
viſor's death as the daughters portion, or 


what ſhould be agreed on marriage, or any | 


| part thereof, ſhould be unpaid, until they 
received 2007, a-plece, 


Afterwards R. agreed to pay the defendant 
T 50 L.  marriage-portion, and an annuity 
was granted until 150 7. ſhould be raiſed, 
The defendant avowed for a year's arrear, 


It was contended, on this point of the caſe, 


that, this was not good, any more than li-; 
miting an eſtate for !wo lives would be ona 
power to leaſe for three lives ; but It was 
anſwered, that the grant was in the words of 
the power ; to which the court agreed, and 
! Jones and Twy/den ſaid it had been held, on 
the ſtatute of leaſes, on the words, © other- 
wiſe than for three lives or twenty-one years, 
that a leaſe for a leſs period was g00#- 


And the principal caſe was adjudged for the 
defendant, 


So, 


(365 


Go, where, upon a marriage ſettlement, 
q power was given to every tenant for life, 
when in poſſeſſion, to limit hereditaments 
to any woman, he ſhould marry, for her life, 
by way of jointure and in bar of dower. 


The tenant for life made a leaſe for 99. 
years determinable on the death of his wife : 


and it was held, on a ſpecial verdift on eject- 
ment in the court of King's Bench,  thar, 
however ſhe might be entitled to relief in a 
court of equity, yet, a? /aw, it could never 
be /aid to be an execution of the power : for, 
the efates were very different, one being a 


freehold and the other a chattel, and the 
freehold in her being a qualification in any 


after taken huſband to be a member of 
parliament, kill game, &c. But Lord 


Talbot held the leaſe to be warranted by the 


power, ſaying, that it was not a DEFECTIVE 
but a bIundering execution : and he decreed 
tie defendant to pay all the coſts both in law 
ad in equity, =» 


\ Where either a real or perſonal fund is 


made ſubject to the execution of a power, 
and a loſs happens to the fund, the claimant 


Rattle v. 
Popham, 2 
Strange 992s 


2 Burr, 1147: 
i Vez, 644. 


under the power will not be obliged to bear _ 


any part of the burthen, if there be a ſuf- 
icient part remaining to anſwer the charge 
Micreupon under the power. 

Thus, 


1 Vez. 138, 
ſupra, 93. 


90, 100, 


(7366-53 


Thus, in the caſe of Oke v. Heath, it wa, | 
inſiſted, on the part of the huſband who ſur. | 
vived, that a Joſs, which had happened upon 
ſome of the funds, on which the 1000, 
there ſettled was laid out, ſhould be borne 
by the whole ſum, and not by the reſidue 
above 4000 /., according to the maxim, that 
where there is a loſs to ſeveral parties ſtand. 
ing in the ſame circumſtances, it ſhall be 
borne equally, unleſs there be ſome ſpecial 
agreement to the contrary. But, the court 
ſaid that, as to the loſs, it muſt fall upon 
the reſidue above the 4000 /. which was not. 
to be burthened with any part of it. That, 


| had lands been purchaſed and ſettled accord- 


ing to the firſt truſt, and afterwards fallen 


In value, or been partly ſwallowed up by 


an inundation, ſtill the 4000 /. muſt haye 
been raiſed, and he owner of the inheritance} 
could have had xo right againſt the cefu 
gue truſt of the term, to ſay, he ſhould year 
part of the loſs. The rule then mult be 
the ſame, although it were not laid out in| 
lands but in ſecurities, 


Any intereſt that a man is intitled to by 
virtue of a power, after the execution 0 
that power, is looked upon, in equity, #F 
part of his eftate ; and, as ſuch, will be ſub- 


Ject to his creditors, 
Thus 


(367 )- 
Thus, where one, in his marriage ſettle- Laſſells y. 
ment, created a term for $00 years, in truſt ae” tre nia 


walls, Pre, 


to raiſe any ſum not exceeding 6000 }, viz. Ch. 232, 
l, any fur not exceeding 3000 7. for younger 
ne children, and any further ſum not exceeding 
ue 1000 , for ſuch purpoſes as he ſhould think 


jt, He appointed the latter ſum to be a 


d- collateral ſecurity for the quiet enjoyment 
be of an eſtate he had ſold, on the title to which 
ial WW there was forme doubt. Afterwards he, by 
urt pill, appointed the 3ooo /, ſubject to the 
Don Wl collateral ſecurity, and aJ/o the other 3000 7. 
not to his daughter. On his death a bill was 
hats brought by a bond creditor, to have his debt 
4- Wl diſcharged out of the gooo /, /u3je# to the 
llen WW indemnity of the eſtate purchaſed, he gift 
by bo the daughter being voſuntary, and there- 
nave WW fore 20id as againſt him. And it was ſaid, - 
ance that the will was a deviſe, not a further ap- 
eſt f1intment ; for, there was a compleat ap- 
bear Wi Pointment before, though not a diſpoſition 
t vc Hh ff the whole 3000 7. But, the Lord Keeper 
ut 1n WW Cecreed the 3000 /., ſubject to make good the 


ndemnity, to be liable to the creditors, 
becauſe þe had a reſulting equity in it which 


to by WW be might deviſe, but not to take place of 
2n. of Teditors ; and his lordſhip held, that he had 
y, 9M fore made an appointment, which ſatisfied 
e ſub-WM his power, _ | 


4 ; 
And 


—————_—I FRI OTITIS Oe SI—o—_s RS > —— 
RA EEE 2 = 


Thompſon 


v. Towne, 


2 Vern. 319, 


perſons, yet, if there be craglitors not ſatis- 


'to ſeveral of his relations, A bill wa 


plied in part payment. Et per curiam, 1.6. 


(- 968 3 


And, though one, having a power to ap: 
point, aQtually execute It in favor of third 


fied, it will be conſidered, as to them, as 


part of the eſtate of the appointer, and ſub- 
Ject to his debts, 


So, where 1.S., on fale of lands, took 1 
bond from the purchaſer, to pay any ſum or 
ſums of money not exceeding 500 /. ashe 
ſhould by will appoint. T.S., by will, di- 
tributed it, and appointed payment of it 


brought by the creditors of 7. $. for ſatis 
faction of their debts out of aſſets, and 
znter alia, to have the 5007. appointed, ap- 


having power to diſpoſe of the 500 /., itmul 
be looked upon as part of his eſtate; and 


it was decreed to be aſſets liable to the 
plaintiffs debts, | 


And, even if the donee of a power 4} 
point to a third perſon, with @ recommendi 
tion to him to appoint to perſons of uſes 
particularly mentioned, yet, if the done 
under ſuch appointment, hath ar interef i 
this ſubordinate power, ſo that it is opti 
in him 70 purſue the recommendation 0! not 
In ſuch caſe, the claim of his creditors " 


C 369 ) 
| he prefered to that of the perſons to whom 
| he has appointed ; for, they claim under- the 
appointment or gift 70 him, which is parg- 
mount his diſpoſition under the recommenda- 


Thus, where goo /. was agreed to remain 
2 charge upon land until it could be laid out 
in the purchaſe of. lands of inheritance, to 
be ſettled in truſt for T. for life, and, after 
his deceaſe, 1n truſt for M. his wife for life 


Hinton v. 
Toze, 1 Atk. 
405. 


e In augmentation of her jointure, with other 

; limitations for the benefit of the younger 
3 children of T. and M.; and, for want of 
pf luch iſſue, ts the uſe of ſuch perſon or per- 
6 ſms, and for ſuch eſtates as the ſaid M. ſhould, 

L by any deed in writing, direct or appoint, 

' "HY iid, for want of ſuch direCtion, to the right 
wk teirs of M4. for ever. After marriage, M., - 
F by deed, appointed the 3007, to her huſ- 
the 


band T\, #6 be employed by him to /uch charita- 
ile uſes, or other purpoſes, or intents, as 
# ſhould think fit. Then AM. died, and 
!, there being no iſſue of the marriage, 


Wed 100]. a piece, being the money 
Mrged on the ſaid eſtate, and appointed tg 


ler to M. unprovided for, and declared 
| =D ES I 


by his will, after other bequeſts, de-. 


{. by his Jate wife, to WW. 8. and T,, 
lree . children of a poor clergyman bro- 


( 370 ) 


in his will, that /zch diſpoſition was # pur. 


ſuance of her diref&tion. The creditors of 
T. brought a bill to have the 3oo/. applied 
to the payment of their debts, as part of hi 
aſſets, On the part of the legatees of the 
300/. it was inſiſted, that T. had only a 
naked power to convey this ſum to one 
charitable uſes, purſuant to the appointment 
of the wife; and that the will ſhould be 
taken as an execution of ſuch power, and as 
a diſpoſition 1n charity according to that 


appointment, xo? liable to the teſtators 


debts. Sed per curiam. The queſtion was 
whether M., the wife of T., . conſidered bim as 
a truſtee of the. 30o /. and a bare inſtrument 
to convey to other perſons, or, whether b! 
had the ownerſhip ? If it were his own pro- 
\ perty, certainly #0 act of his could diſpoſe of 
' a creditor's right. If a man had the uſe of 
a thing, (and T. plainly was entitled to it 
for his life at all events) and the power of 
. giving it to whom he pleaſed, he was ut 
doubtedly the owner of it ; this. power T. ve) 

| plainly had ; for, there were but three ways 
of property, namely, enjoying 1n one's own 
right, transfering that right to another, an 
the right of repreſentation. Here, 1t was giV* 

_ to be employed in /uch purpoſes as the hol: 


band ſhovld think fir; could there 76 be 


eny purpoſe in the world but he might empi0 


PS 
it in ? The only doubt, it was faid, was, upon 
the words © charitable uſes,” and indeed they 
did intimate that the wife had ſome wiſh 
her huſband would ſo employ the 3007. 
or, at leaſt, recommended 1t to him to dif- 
poſe of it in charity ; 5#? ſhe had not zied him 
down to 1t ;” for, the latter words left it a4/0- 
lutely at his diſcretion, to diſpoſe of it to any 
purpoſes or intents, as he ſhould think fit. In 
this caſe there wanted 70 preceding act to 
make this exiſt in the huſband; for, the 
money was aZually direted to be paid into 
bis bands : could he not therefore have /ain 
it out in a mortgage, or /ent it upon bond, 
or even thrown it into the ſea? ſo thar 
no ſtronger inſtance could be given, han 
{vir, to prove ownerſhip and property. And, 


tough T. ſaid, in his will, that it was 


In purſuance of the dire&tion of his dear 
We, yet a man could not, by any expreſſion in 
hs will, alter the nature of his eſtate and 
llappoint his creditors, who had no occa- 
lon to reſort to his will, but claimed by an 
Intereſt precedent, namely, by the deed of 
Ppointment by his wife, whereby they ſhew- 
© that 7beiy right commenced from the wife's 


xcution of the power given her by the 


Mrriage articles. There was no inſtance 
n the court, of a conſtruction in favor of 
gates to the prejudice of creditors, unlets 
lhe creditors founded 7heir right under the 

Bb2 will 
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Supra 348, 


2 Vez, 045, 


( 372 ) 


<ll itfelf, which they did not in the princi- 
pal caſe, | n 
An appointment of an intereſt in land 
or money, under a power, cannot be made Wil , 
with an exemptiou from the debts of the X 
appointee, Thus, it was held, in the caſe of 
Alexander and Alexander, that the limitation, je 
under the power, of part of the fund ſubjet h 
to the power, to Mary and James, upan truſt, fe 
ro apply the principal and intereſt thereof, th 
from time to time, weekly or otherwiſe, as to 
they ſhould think fit, in manner molt bene- di 
ficial for the perſonal ſupport and mainte- WW i; 
nance of their brother Francis, his wife, and toy, 
children, but not for the payment of his deits, an 
ſo far as it exempted it from debts, was a bad he 
appointment ; for, in that reſtraint, the ap-WiW /- 
pointer had exceeded the power given Wil 6 
law, becauſe the intereſt in the fund, when Poli 
appointed, myſt be left to take the fate 0 his 
being Francis's property, and, of conſequence, tb 
would be /ubje# to be come at, as bis credi/ors Wi cou 
ſhould think fit. why; 
—_— Wit; 
A power given to one perſon, cannot = B77 
by him delegated to another ; for, i there po 
be a power to 4. of perſonal truſt and conli | IKE 
dence, to exerciſe his judgment and difcre-W wher 


7t and cons 
tion, 4. cannot ſay, that zhat truſt and cog 
fidencch 


( 373 ) 


fdence ſhall be exerciſed at the di iſcretion of 


,, becauſe it is a maxim that delegatus non 
puteſt delegare. 


Thus, where one, by marriage articles Ingram v. 
and ſettlement, had a power of diſpoſing of ws erg 
4 reverſfionary intereſt in copyhold land, 

(ſubjet to an eſtate for life in his wife), 
among the 1ffue of the marriage, in ſuch 
ſhares and proportions, as he ſhould think 
fit; and, for want of ſuch appointment by 
the huſband, then the reverſionary intereſt was 


to go to his right heirs: The power was 
directed to be executed by deed in his life- 


time, or, by will at his death. He by his 
wil, reciting the power under the articles 
ad ſettlement, delegated it to his wife, that 
he might, in ſuch ſhares and proportions as 
fe ſhould think fit, diſpoſe of it between his 
fon and daughter, and, for want of ſuch ap- 
pointment, gave it in equal ſhares between 
bis two children. Et per cariam, this was 
bbe conſidered as 4 power of attorney which 
Ould be executed only by the huſband, 7o 
whom it was /elely confined, and was mot, in 
ts nature, tranſmiſſable or delegatory to a 
bird perſon : therefore, the intermediate 
Ppointment to the wife, under the will, 
Ws abſolutely void : and the latter part, 
Mere he gave it in equal ſhares between 
 _ Bb 3 the 


Att, Gen. ve. 
Berryman, 
cited, 2 Vez, 
bags, 


Sup. 348 


How v. 
Whitheld, 

1 Vent 338, 
9. infra, 


Whitheld, 
Sir T. Jones 


119. 53..Q, 
1 Ventris 


338, 339- 


3 Show, G57. | 


the two children, was a good appointment 


( 374 ) 
within the marriage articles and ſettlement. 
So, in the caſe of the Attorney General 


v. Berryman, where a perſonal eſtate was 
oiven to ſuch charitable uſe as B, ſhould 


appoint; a direftion by B., that the money | 
ſhould be applied as bts brother ſhould ap. 1 
point, was diſallowed by the court. P 
Fer Þ | 

And again, it was held, in the caſe of | th 
Alexander v. Alexander, that the diſcretionary W 
power veſted in James and Mary, as to thit la 
part of the original fund limited to them, C0 
upon truſt to apply the ſame, at their dj- Wl "* 
cretion, in manner as they ſhould deem miſt the 
beneficial tor Francis, his wife, and children, Was 
was 1n0t good, An 
OT | late 
But, if a power be expreſsly reſerved to be "ti 
executed by one and his afſignees; in ſi by | 
caſe, an execution by an aſſignee will be com 
good : and a deviſee will be a good afſigner the t 
within the words of 1uch power. | ſhou; 
| Nants 

Thus, where a nw. was levied of certana cou1c 
lands to the uſe of F. for life, remainder ! But | 
/. his ſon and the heirs male of his bodſa **'® 
_ remainder to J. his executors and aſſigns fo ay 
as a 


eighty years : and that he and his aſſigns , 
; / | t 7 


4: 4-) 


the aforeſaid term, ſhould have full power 
and authority to demiſe, &c. for 21 years 
or three lives rendering the ancient rent, 
remainder over in tail. 7., the ſon, deviſed 
this term to 1. N., and died without iffue 
male; the executors aſſented: to the deviſe. 
[. N, entered, made his executors, and died. 
The executors aſſigned the term to N. with 
power to make leaſes, ' The aſſignee made a 
leaſe accordingly : and the queſtion was, if 
the power annexed to the term for 80 years, 
were transferable with the term to aſſignees i 
law, namely, the executors? And it was 
contended, that -it was not ; for, executors 
were not within the power, and conſequently 
their aſſignees were not. - And a diſtinction 
was taken between an intereſt and a power. 
And this was ſaid to be a power merely col- 


vith the land ; for, if it did, then the King 


commiſſioners of bankruptcy, the vendee of 
the term of a ſheriff upon an execution, &c, 
ſhould execute this power. It was like cove- 
nants annexed to leaſes, which the aſſignee 
Cvld not take advantage of till 32 Hen. 8. 
but the court were all of opinion, that the 
power was ell transfered, and had been 
800d if reſerved to a ſtranger; but here it 
Was annexed to an intereſt, and not meerly 

Bba4 __ collateral, 


lateral to the eſtate, and that ſhould not run. 


by forfeiture or outlawry, the afſignees of - 
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( 3J® 3 
collateral. And it was ſaid," that the extent 
of the power did not abridge the liberty of 
him, that had the entire eſtate to diſpoſe 6f 
as he would. And that the affignees in this 
caſe, might execute the power, and the 


court conceived that aſſignees might include 


P-afe and 
Stileman vs. 
Mead, Hob. 
9. et vid. 


' Moore 855. 


aſſignees in Jaw, as well as fa&; but that, 
however, the tenant for life deviſing this 
term, the deviſee was an affignee, and the 
power, in the greateſt ſtriftneſs of accepta- 


tion, was #1 fieri, and, conſequently, mult 


vo to his executors, and, by the ſame reaſon, 
to their aſſignee. ER os 


Bur it feems, that an executor would not 
be capable of taking an intereſt, -as afienee 
in law, under a power reſerved-for ſecuring 
money or other thing to fuch perſon or per: 
ſons, as the donee ſhould name and appoint 
the ſame to be paid to; for, a diftindon 
hath been taken berween caſes where ay 
thing teſtamentary is covenanted to be doi 
to a rnan and his aſſigns, and thoſe where at 
aſliznee iu dced is meant to take the benefit 
of the power to his own uſe. 


Thus, where P. and &., executors vs 
H., brought an a&tion of debt againft 3 


vpon an obligation of 3oJ. the condition of 


which was, that AM. ſhould pay 201. to ſuch 
2 perſ-n 


( 997 ) 

perſon or perſons, unto whom H. ſhould, by 
jzr laſt will and teſtament in writing, ame 
ard appoint the ſame to be paid, The de- 
fendant pleaded, that foe did appoint no 
perſon to whom the ſame ſhould be paid : 
the plaintiffs replied, that ſhe made ber will 


in writing, and Zhereby made them her exe- 


caters, Hereupon the defendant demurred 
in law. And the opinion of the court was, 
dearly; that the money was not payable to 
the executors 3 for, though when any thing 
tefamentary was covenanted to be done unto 
1 man or his aſſigns, that was to be done to 
the executors, when there was no actual 
afignee, as a covenant for delivering of rent- 
ds t6 a man and his aſſigns, becauſe the 
word aſſignee was then indifferent both to 
the aſſignee in deed and in law, and then, 


when the executor took” ir, he had it to the. 


uſe of the teſtator ; yet, in the principal caſe, 
the words muft be underſtood of an aſſignee #1 
dd, who ſhould take it to his own uſe; for 


tne word ** paying,” carried property with 


Ik, 


The joining of a ſtranger in the inſtrument 
by which a power is executed, will not affect 
is validity under the power. Thus, whete, 
n recovery and ſettlement of an eſtate on VN. 
for life, remainder to C. in tail, remainder 

| over, 


Jenkins yp. 

Keymis, ſu- 
Pra, 120m 
129. 


Stribblehil! v, 
Brett. Prec. 
Ch. 165. dQ. 
C2 Ycrils 


445* . 
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over, a power was reſerved to N., by deedin 
writing to charge all and ſingular the here- 


4 »k x 5 
ditaments in queſtion, with the payment of go 
20007. N. andC., after reciting the power, 
conveyed the fee of the premiſes in mortgage : 
by leaſe and releaſe, upon condition to be - , 
. void on payment of the ſum borrowed and | 
intereſt; it was ſaid, and agreed to, by the f 
court, that, zotwithftanding C. joined in h 
the conveyance, it .would- have been a good 1 
execution of the power, had there beenno Wil « 
other objection to it. | w 
EN RE Tae org | of 

We have already obſerved, that powers le 
not ſimply collateral may. be releaſed, and fo 
that thereby they are determined ; it is ne- pe 
ceſſary here to obſerve; that the uſual prattice ty 
In conveyancing is, to releaſe powers and {0 
all further claim to them, whenever they are ! al 
completely executed or zbere is 10 intention be 
zo go any further in the exerciſe of them. mM: 
RS 0G ter 

If a power be executed upon a conſideration the 
deemed, in equity, 7mmoras, the execution Wy prc 
will be /et afide there. C01 
- = | ps wh 

Thus, where T. (ſeiſed for life of a rectory; a | 
with power to make leaſes, remainder to his aſc 
firſt and other ſons, remainder to //.), ce- af 
miſed this re&ory for 9g years, if three 11vG the 


lived 


( 379 ) 

lived ſo long, in truſt for E., and died; 
Soon after his death F/. made another leaſe 
of the ſame reftory in truſt for E., who, 
wanting money, borrowed 2000/7. and mort- 
caged the leaſes for ſecurity of it. ZE. died 
inteſtate, The lives mentioned in the firſt 
leaſe died, In a ſuit in chancery upon theſe 
leaſes, in avoidance of the latter leaſe, made 
by /., a title was ſet up under a leaſe, pur- 
porting to be made by T. a little before his 
death to B, for the conſideration of 3600 /., 
which B. had made a voluntary aſſignment 
of to his nieces. It was objected to this 
leaſe, that, although it imported to be made 
for 3600 1, yet no money had been ever really 
pad for it : and that, if the leaſe were ac- 
tually made, it was upon a marriage brocage 
tor B's . procuring a marriage between T. 
and0, To this it was anſwered, there had not 
been any ſufficient proof, that the leaſe was 
made on ſuch -a -confideration as was pre- 
tended ; and that it could not be expected, 
that, after ſuch a length of time as 20 years, 
proof ſhould be made of the payment of the 
conſideration money, eſpecially by aſſignees 
vo were ſtrangers. Sed per curiam, if it be 
a leaſe for a marriage brocage, it muſt be ſet 
ade, being ex turpi cauſa; and there is no 
liference between a bond or leaſe. But, 
ine proof not being ſull enough, the court 

ordered 
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( 390 ) 


ordered a trial at law. It was tried at law, 
and upon two verdi&ts for the defendants 
the aſſignees of the leaſe, the bill againſt 
them was diſmiſſed ; but it is ſaid, in both 
reporters, that upon appeal to the lords, 
the decree was reverſed, and the leaſe fer 
aſide without regard to the verdicts, 


But this fa&t ſeems to be doubtful, for the 
caſe refered to in Prec. Ch. 166. as to this 
' point, viz. Show. Parl. Ca.76., appears to be 
that of another claimant on the ſame mar- 
riage, being merely a queſtion upon a bond, 
and not one word of the leaſe or verdit is 
rnentioned, The Caſe was in Trinity Tern 
1701, 


If a power be badly created, as if it be {6 
raiſed that it cannot be exerciſed, it will not 
therefore devolve on the court of chancery; 
for powers devolving on the court of chan: 
cety, are confined to /uch as are well createc 
iq the original, but, by accident, as the deati 
of perſons, Ec. cannot be executed by tho 
perſons. In ſuch caſes thete is a natut 
ſub/iitution of the court in the room of thol 
perſons. But, if a power be void in 
original, there is nothing to devolve on th 
court, 


Thu 


© gn) 


ind Alexander, that the power limited to 


fund appointed to them, in truſt to be ap- 
plied for the benefit of Francis, his wife, and 
children), to apportion 1t 2x their diſcretion, 
though not exerciſeable by them, becauſe 
delegatus now poteſt delegare, did not devyolve 
vpon the court, | 


A deed of appointment of lands fituated 
in a regiſtred county, .made purſuant to a 


ing and intent of the ſtatutes reſpecting the 
regiſtering of deeds, 


Thus, where the plaintiff*s bill was found- 
td upon a mortgage deed made in September 


anW i) him thereupon and intereſt, or to have 
redli ©: eſtate ſold and to be paid thereout ; the 
Wjeftion thereto was, that the mortgagor had 


l& had, before, properly conveyed or ap- 
pointed the premiſes for the benefit of others ; 


kttled in 1742, to the uſe of him and his 
Vite, and, afterwards, to ſuch uſes as he and 
ae or the ſurvivor by deed or will ſhould 
point, and that his power was, by a deed 1n 


James and Mary ,(as to the portion of the 


power 1n an inſtrument, is within the mean-. 


1746, and praying to be paid 5001. advanced 


for that by deed and fine, this eſtate had been 


17443 


Thus, it was held, jn the caſe of Alexander Supra, 348. 


Scrafton v. 
Quinſey, 2 


Vez. 413. 


0 power to convey to the plaintiff, becauſe 
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( 382 ) 
1744, executed by the huſband and Wife, 
and appointments made therein for the 
benefit of the defendants, who, therefore, 
claimed prior to the plaintiff*s mortgage in 
1746. It was anſwered, that the appoint- 
ment of the uſes of that deed and fine could 
not be ſet up againſt the plaintiff, becauſe 
the premiſes laid in Mzadleſex, where there 
was a regiſter a&t by which this deed of | 
1744 would be void againſt the plaintiff as 
not being regiſtered until 1748: whereas 
his incumbrance was regiſtred in 1746, in- 
medaately after the date. 


For the defendants it was argued, that 
this deed, in 1744, was not of ſuch a nature 
as was required by the ſtatute to be regiſtred; 
and it was compared to the caſe of a devil: 
of a copyhold wanting the formalities i 
the ſtatute of frauds, which ſtatute had ven 
general words ; yet, though ſuch deviſe hat 
no atteſtation at all, it would paſs, becauſe! 
paſſed not by the will, but by the antecedei! 
ſurrender: which ſhewed that ghe cov! 
would take into conſideration the nazuri« 
the inſtrument, to ſee whether or no 1t vi 
within the att of parliament. That was t 
deed the caſe of a will, this was a deed 
conveyance, but not a deed or conveyan 


within the ſtatute ; for, the defendants & 
rixek 


( 383 ) 


ived no intereſt under the deed, but 1t was 
z mere power of appointment, and fo, like 
1 will of copyhold, was not within the 
fatute of frauds, The defendants there- 
fore, it was contended, would have a prior 
title, 


Sed per curiam, Conſider the intent and 
meaning of the at. This caſe was clearly 
yithin the miſchief recited; for, here was a 
perſon, in 1746, lending out his money on 
landed ſecurity, and what was to defeat him 
was a deed in 1744 Prior to him: he was 
clearly the very perſon intended, being, by 
aſecret or pocket deed, to be defeated of 
the incurbrance he had advanced his money 
for, and taken care to regiſter, He had 
uſed all due diligence required by the ſtatute, 
ad was therefore prima facie intitled to the 
relief pray'd. Next, to conſider whether 
le deed or inſtrument was of ſuch a nature 
8 to be within the proviſion of this act. 
Tie words were general, ** all deeds and 
conveyances.” This was undoubtedly a 
leed, was executed as ſuch, and operated 
b as to affect lands, tenements, and heredita- 
ments, becauſe thoſe, claiming under the 


as Vl 
-ed 0 txecution of a power, claim under a deed, 
- =. as far as 1t can operate, affects lands, 


Bur it had been ſaid, rhat this deed 


Vas 


3 
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was not to be conſidered as a ſeparate con. 
veyance, but only as the execution of x 
power, and that all the intereſt aroſe under 
the deed of 1742. If that conftruftion was 
to prevail, there would be an end of the 
regiſtry and of the act of parliament; for, by 
this means, a ſecret deed might be ſet up to | 
defeat a purchaſer who had regiſtered be- 
fore. This then being a conveyance aQual- 
ly affecting the lands, though in virtue of a 
preceding power in another deed, was within 
the intent of the ſtatute, and, in common 
_ underſtanding, ſuch an incumbrance as ought 
to have been regiſtered ; otherwiſe an in- 
nocent perſon, induced to lend his money on 
landed ſecurity, would be defeated. The 
plaintiff, was therefore to be conſidered as a 
prior incumbrancer, = 


Leaſing Yowers. 


AVING, in the preceding part of 
this eſſay, attempted to delineate the 
ſera! kinds or ſpecies of powers, and to 
point out the properties and qualities par- 
ticular to each; the next topic to which I 
ſhall call the attention of the reader, 1s tne 
conſideration of the nature and effe? of 
Lafing Powers. 


[t is not neceſary, in a traft of this kind, 
tb point out the preciſe time at which this 
particular modification of an uſe was 1in- 
roduced ; it being ſufficient for our pre- 
{ent purpoſe to know, that this /pectes of power 
$to be found in our books, very ſoon after 
es fell under the juriſdiction of common 
lay courts, 


When the mode of conveying eſtates in 
bat form which we call ſtrict ſettlement, 


became general, the neceſſity of inventing 
Cc ſome 


( 33%. ) 


ſome ſuch ſpecies of power muſt ſoon haye 
been evident, to thoſe whoſe habits led them 
to the contemplation of this branch of our 
law : for the inconveniences that muſt haye 
occured to a tenant for life for want of it 
muſt haye been obvious to every one, 
Tenant for life without ſach power had no 
means of inſuring to his Teſſee any certain 


intereſt in his lands, ſince he could create | 


no eſtate therein to Iaft. beyond the limits 
of his own. A tenure ſo uncertain afforded 
very little encouragement to induce the 
farmer to improve, as whatever ſum he 
might expend, the death of his leſſor would 
put an end to his intereſt and veſt the eſtate 
in the remainder-man ; who might then reap 
the fruits of his labor and fortune, either by 
making him pay a rent in proportion to the 
_ additional value ariſing from the improve- 
ments of the leflee, or, on his refuſal to 
comply with thoſe terms; by eviCting hun 
and taking in a new tenant, Keeping te- 
nants therefore in a ſituation ſo fluftuatin 
was equally prejudicial to the intereſt 0 
the tenxnt for life and the remainder-ma!; 
for the tenant for life ſuffered, becauſe 1 
tefſee would pay an adequate rent for a lei 
on which he was afraid to embark hs c! 
pital, from the apprehenſion that he might 


be evicted on the ſudden death of his " 
I: MOR RT. JO” ww 


(- 307-4) 
before he had reaped the advantage of it 
and the remainder-man ſuffered, from the 
eſtate coming to him in a neglefted and 
unimproved condition, To encourage thoſe 
therefore who were ſkilled in the arts of 
huſbandry to apply their attention and for- 
tunes in the cultivation and improvement 
of lands, it became neceſſary to ſecure to 
them a fixed and certain period in the oc- 
cupation and manurance of thera; in or- 
der to do which, it was neceſſary that the te- 
nant for life, under ſuch ſettlement, ſhould 
be impowered to ſecure to' his tenants a cer- 


| tan time In their eſtates in all events; 
WY vith a view to effect which, leaſing powers 
, ſeem to have been invented. But as the 


ntroducing general leaſing powers would 


mander-man on the one hand, by putting 
him in the power of the tenant for life, as 
ie want of ſuch a power was, on the other 
hand, to the tenant for life and the remain- 


te- 
10g Gr-man, by diſcouraging the tenants from 
of Proving the eſtate, it therefore became 


14; 
e fl 
leak 


uſtomary in the creation of ſuch powers 
0 reſtrain the tenant for life to convey only. 
i Certain intereſt, upon preciſe terms, and 
. c]W> * certain manner preſcribed by ſuch power. 
night % that as, on the one hand, the power to 
lefl tale was invented principally for the be- 
for CET nefit 


have been of as great prejudice to the re-_ 
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nefit of the tenant for life, ſo, on the other 
hand, the reſtri&tions and limitations of that 
power were added for the benefit of the 
remainder-man. 


From the obje& therefore which the crez- 
tion of this kind of power hath in view to 
attain, namely, an equal benefit to the 
tenant for liſe and remainder-man, by en- 
abling the former to let the lands ſubje& 
to the power on the moſt advantageous terms 
to himſelf, and ſecuring to the latter, in 
caſe of the death of the former, the benefit 

of thoſe terms, no conſtruction is to be put 
thereupon to favor the tenant for life at 
the expence of him in remainder ; for, the 
intent of the creator of the power being to 


benefit both equally, namely, the tenant] 


for life in particular by the creation of the 
power to leaſe for a time that may exceed 
his intereſt in the land, and the tenant i 
rer.ainder in particular by the reſtri&ions 
put upon the tenant for life, no tri of 
forced conſtrution ought to be put up! 
the reſtraining words in ſuch a power, in 0 
der to farpart any eſtate made under it n0! 
preciſely purſuing the terms of the powt' 
for, the only benefit ſuch power intends 
for the tenant for life, is, the enabling Im 
to let at a fair rack-rent, thereby 

| give 


( 3%9 ) 


give him the moſt beneficial enjoyment of 
the eſtate that 1t 1s capable of during his 
time, but the power intends him no advan- 
rage from thence after his time in the eſtate 
ceaſes; but, on the contrary, means to ſe- 
cure to the remainder-man, when his in- 
tereſt comes into poſſe:!ion, every advan- 
tage that can accrue from the fair produce 
of the eſtate. PE, 


The reitriCtive part of ſuch power then 
ought to be. conſtrued ſtrictly againſt the 
tenant for Iife, and. in fayor of the remain- 
der-man ; becauſe the circumſtances re- 
quired to atrend the execution of ſuch a 
power are particularly ſpecified with a view 
to ſecure his intereſt, and are ſhackles placed 
upon the tenant for life for the benefit of 
ite remainder-man. . _ | 


The leflee then under ſuch a leaſe, ſtagd- 
Ins only in the place of the tenant for life, 
ad deriving no intereſt under the leaſe 
but by virtue of the power, has no claim to 
ay favor, further than as he-acquires a legal 
title thereby. He muſt ſtand or- fall by 
that title only, and if that will not bear him 
lirough, as effeFually made under a com- 
pleat and perfe& execution of the power, 
tle right of the remainder-man to poſſeſs 

C63 che 
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the eſtate free from the leaſe, will take place 
of the right of the leſſee, as ſuperior to it. For, 
in this caſe, the leſſee has no claim to any 
equitable interpoſition in his favor, but, 
muſt reſt his title on the legal execution of 


0 
the power. In the conſtitution of a leaſe h 
therefore under ſuch a power, every cir- þ 
cumſtance required by the power mult be a 
ſtrictly complied with, or the leaſe will be 
void, | 
le 
The circumſtances required to attend the WM |: 
execution of ſuch leaſes may be conſidered, s 
to 
>... 4. Firſt, With relation to the leffor, 2 
, _ 
4.4.2 -/, Secondly, With relation to the lee, fl * 
{ £ w ; . 
| er ae BB) Thirdly, With reſpe& to the ſubjed an 4 
ge ' which the power is to operate, v% | 
the hereditaments: " 
G Pres. Alf Fourthly, With relation to the qualit | 
© of the intereſt to be granted, and "WF 
| _ the quantity thereof, And, Jett 
| | that 
Fee SL Fifthly, With relation to the rent 07 
pb paid for the ſame, E 
are 


Fir 


-.-.398--} 


Firſt, As to the leſſor. It was reſolyed 
in the caſe of Lady Greſham, that if A. be 
tenant for life, the remainder in tail, &c, 
1nd 4. has power to make leaſes for twenty- 
one years, rendering the ancient rent, &c. 
he cannot make a leaſe by letter of attorney 
by force of his power ; becauſe he has but 
particular power which is perſonal to him. 


Secondly, As to the leſſee. It ſeems that the 
leſſee in every ſuch leaſe, muſt be a perſon in 
being at the time when it 1s made; for, it 
is ſaid to have been laid down per Noy, at- 
torney general, that if a power be to make 
laſes to one, two, or three perſons, the do- 


nee of the power cannot make a leaſe for 
the life of the firſt ſon of F. S. becauſe the 


n eſe. 
4 


power 15 to operate, v7z. the hereditaments. 


If a leaſing power be reſtrained to be 
exerciſed only over hereditaments uſually 
letten, lands twice letten are included within 
Wat deſcription. 


But lands that have been but once letten 
We not within ſuch a power, 
CC4 90, 


perſon to take under the power ought to be. 


Thirdly, As to the ſubje& on which the | 


Lady Gre- 
{ham's caſe, 
cited, g Rep. 
T9 - Bs 24 
Palmer 436. 


T. Raym. 
103, 
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Baugh v. 
Haynes, 


Cro. Jac. 76, for three lives, were letten by. a dean and | 
chapter for three lives: it was objected that 


Dean and 
Chapter of 
Worceſter's 


caſe, 6 Rep. 


37 + 


( 392 ) 
So if lands beleaſed by contraCt from year 


to year for three years ; they are not within | 
ſuch a power, for that 1s but one leaſe, 


And any kind of demiſe is ſufficient to 


| ſupport ſuch power, there being no neceſſity 


that it ſhould have been demiſed by inden- 


ture; a demiſe at will, or by copy, is ſuf. / 
ficient to make land to be accounted de- | 


miſeable under ſuch a power, 


Thus, where copyhold lands demilcable 


the land was not uſually demiſeable by 1n- 


denture but only by copy; and ſo it ws 


not land uſually demiſeable. But 1t was re- 
ſolved that this land ſhould be accounted 
uſually demiſeable, when it was always de- 
miſed ; as if uſually it had been let at will at 
the common law rendering rent, ſuch land 
was faid to be uſually demiſed, and fuci 
rent might be the ancient rent, 


So, where the Dean and Chapter of War: 
cefter, ſeizedof the manor of Hambledon in fee, 
by indenture 24 £#1:z., demiſed the ſame t0 


G. and his aſſigns for three lives ad the} 


ſurvivor of them. It was objected by tit 


ſucceſſor upon the ſtatute of the 13 Eliz. 
3 ml 
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hat this Jand had not been uſually demiſed ; 

vor a demiſe, 1n this caſe, was to be in- 
ended of a demiſe at common law, and not 
of 2 cuſtoinary demiſe whereof the common 
Iw did not take any notice. But it was 
inſwered and reſolved, that the eſlate granted 
by the copy was, in judgment of the com- 
"mon law, an eſtate at will; and, without 
queſtion, lands which had been accuſtomed 
to be demiſed 'at will by thofe that had the 
inheritance of the lands rendering reat, 
were lands accuſtomably letten to farm 


within the ſaid aft. 


Again, where land that was copyhold for 
life was ſurrendered by one, ſeiſed thereof 
for life, to the lord of the manor in tail, the 
reverſion being in the crown. The faid 
tenant in tail made a leaſe for three lives ; 
and, one queſtion was, whether this land 
ſhould be faid to be uſually demiſed within 
te ſtatute 32 Hen. 8. having never been 
lemiſed before but by copy ? E! per curiam ; 
t ſhould be ſo conſidered. 


But it ſhould ſeem that, if land had been 


twice letten by one tenant for life, or by 


guardians of an infant tenant for life, having 
Power. to leaſe, or the like, which land, befSre 
Nat time, had not been uſually letten to 

farm ; 


Banks v. 
Browne, 


Moore 759. 


Vide Co. 

Litt. 44 b. 
Dyer 271. b. 
Dezg. 100, 


gr a 
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make leaſes of ſuch parts of the land, as have 


poſſeſſions than of thoſe which the owners of 


meaning of the power, becauſe a prior te- 
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| Power, to demiſe at the rent then uſually 
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farm); their letting to farm ſuch lands woylq 
not. impower a tenant for life, coming in 
on the death of the former tenant for life, 
to make a binding leaſe of ſuch lands within 
the power, when he came into poſſeſſion, 
For, the intent of ſuch powers is only to 


been uſually letten by thoſe who were owners 
of the inheritance, and were therefore the 
_ moſt competent judges of what was proper 
to be let out, or what was not fo, and: 
is not to warrant leaſes of any other 


the eſtate have uſually. letten. For, if the 
leaſes of ſuch tenant for life, or guardian, 
ſhould be a letting within ſuch power, a ſub- 
ſequent tenant for life, or in tail in ſuch 
ſettlement might, when he came into pol- 
ſeſſion of the eſtate, find the manſion-houſe 
leaſed out under the power, contrary to the 


nant for life or guardian had made tempo- 
rary leaſes during the continuance of their 
intereſts, Sed quere. 


But lands not demiſed by the ſpace® 
twenty years before the execution of 


reſerved or paid, cannot be leaſed under i, 


_ Thuh 


( 395 ) 

Thus, where there was a tenant for life Triſtram v. 
with power to make leaſes of a// or any of rm 
the lands in an indenture of ſettlement par- Vaugh. 34. 
ticularly mentioned, which at any time there- Now wa F 
tofore had been uſually letten or demiſed for gf 
1nd during the term of twenty-one years or 
under, in poſſeſſion and not in reverſion, 
reſerving the rents therefore then uſually 
yielded or paid or more : tenant for life made 
z demiſe of part of the premiſes contained 
inthe ſettlement which had been let at 1007. 
jer annum for twenty-one years; but the 
term or time of twenty-one years was ex- 
pired, and the premiſes had not been let- 
ten by the ſpace of twenty years before the 
demiſe under the power which was the ſub- | 
jet of diſpute. The queſtion was, if theſe | [ 
I lands came within the deſcription of lands I | | 
MT : any time heretofore uſually demiſed?- 
Et per Vaughan, C. Juſt. the word uſually 
. niſed might be taken in two ſenſes : the 
me for the often farming, or repeated aQs 
leaſing lands, to which ſenſe this caſe did 
reaſonably extend, The other ſenſe of uſually 
Gemiſed was for the common continuance 
of lands in leaſe, for that was uſually de- 
nuſed; and fo lands leaſed for 5co years 
long ſince, was lands uſually demiſed, that 
Was, 1n leaſe, though it had not been more 
than once demiſed, which was the more re- 

-— -gewed 


A H—_ 


( 396 Y- 
ceived ſenſe-of the words uſually demiſes, 
The meaning of the words « any time was 


various. If it were aſked by way of queſtion, 


were you at any time at York? it was the 
ſame as were you ever or ſome time at York. 
So, in the queſtion, was this land at any 
time in leaſe ? was the ſame as, was it ever, 


or ſome time in leafe. But when the 
words at any time were not part of a queficn, 


but of an anſwer, they had a different and 
contrary meaning as if it were aſked, where 
may I ſee or ſpeak with Fob Styles, and it 
were anſwered, you may ſpeak with him or ſee 
him at any time at his. houſe; thefe the 


words at any time ſignify at all times, and} 
not, as in the queſtion, at /ome time; ſo,where 


the words were ufed by way of a plain enun- 


ciation, and not as part of a queſtion or anſwer; 


as you ſhall be welcome to my houſe at any tint, 
they ſignify, you ſpall be welcomeat all times. 0 


in the principal caſe, if it were made a que 


tion, was /uch land heretofore at any tut uſualy 
letten and ſet to farm? it imports, in tt 


queſtion, was the land ever, or at ſome tim 


heretofore (how long ago ſoever) uſual 
jet to farm. Bur, by way of enunciation, 1 
it were ſaid, this land was: uſually let 1 
farm at any time heretofore, 1t means this 
was commonly at all times heretofore let to 


farm. So, this land was uſually in paſture 
_— 
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i any time heretofore, ſignifies, this land 
ws always, Or commonly 1n paſture terec9- 
fore, So, you may leaſe any jand hereto- 
re letten farm at any time uſually, is 
the ſame as heretofore letten to farm com- 
monly at all times. And this conſtruction 
of the proviſo agreed with both the words 
and intention of the ſettlement. But what 
was not farmed at the time of this proviſo 
made, nor twenty years before, could not be 
ſid to be at any time before commonly 
farmed ; for thoſe twenty years was a time 
before in which 1t was not farmed. 


But to come cloſer, the proviſo was, that 
laſes might be made for twenty one years 
of any of the lands in the deed, reſerving 
the rents thereupon reſerved at the time of 


"Wi tie deed 'made, which neceſſarily implied, 
0B tht the land demiſeable by that proviſo 
: muſt be land which hen was under rent; 
"OW for when no rent then was, the rent zherx 
ne iereupon reſerved could not be reſerved. 
"BY 5:t the premiſes in queſtion had her no 
% Mt upon them, for they were not let of 
# Twenty years before nor then, and therefore 
hi A not deviſeable by that proviſo. The | 
YI hg or more, would not at all help the 
uM. Fe ; for the words, more or leſs, were word: 
; relation, the one of addition to what was 


before, 
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Winter v. 
Loveday, 
Comyns 37». 
S. C:.1L. 
Raym. 270. 


| of the ſaid manor by copy according to the 


for cuſtomary lands were part of the demeſnes 


wut de feodo, A manor conſiſted of demelnes 


( 398 ) 


before, the other of diminution ; for wy 
or /:/s muſt relate to ſomething poſitive be. ! 
fore, and could never be a relation to no- 
thing, So more wages neceſſarily implied 
tome before, more meat, . more drink, and, in 
every expreſſion, more, denoted a relative 
to ſomewhat before of the kind ; and, in the 
preſent caſe, reſerving © more rent,” muſt 
imply ſome before reſerved. And therefore, } 
where none was at the time of the deed 
made 12 Fac. there could not, in any con- 


gruity of ſpeech, more be reſerved or intend- 
ed to be reſerved, 


Where a manor and other hereditaments| 
were ſettled with a power to tenant for life 
to make leaſes, ſo as the ſaid leaſes were not 
made of ſuch part of the ſaid manor as were 
the demeſne lands thereof, and there were 
other lands which the lords of this manor 
uſed to hold in demeſne; a leaſe was made 
of lands which were parcel of the Jands held 


cuſtom. And it was held, by Holt, Tartan 
and Eyre, that this power did not warrant i 
leaſe of copyhold lands held of the mano! 


of the manor, and the pleading was, tht 
the lord was ſeiſed of a manor in dominico jib 


4 | and 


( 399 ) 


and ſervices, and upon the grantof a manor 
hetenants ought to attorn for their ſervices; 
but copy holders had no occaſion to make 
an attornment, for therr tenements paſſed by 
the grant as parcel of the demeſnes. And if a 
common perſon granted all the demeſne lands 
of a manor, the copyhold tenements held of 
the manor paſſed, for they were parcel of 
the demeſnes of a manor : But they ſaid, 
that it had been objected from the bar, that 
ifcuſtomary tenements were parcel of the de- 
meſnesof a manor, then here was nothing that 


could have been demiſed, and yet it was in- 


tended, that the tenant for life ſhould have 
power to make leaſes of ſo much of the 
manor as was not the demefne. To which 
It was anſwered by Taxrton and Eyre, that 


there were other Iands mentioned in the | 


conveyance to which the power to make 
leaſes might extend. But Hol!, thought, 
that this was not a full anſwer; becauſe 
It appeared to be the intent of the ſettle- 
ment, that part of . the manor might be 
lemiſed: And he was of opinion, that the 
rents and ſervices might be demiſed within 
the power. 


| Acovenant to ſtand ſeiſed is conſidered, 
n law, as an evidence of the uſual manner 


of demiſing, As where lands were conveyed 
on 


Right on the 
Dem. of Baf- 
ſet v. Tho- 
as, et al. 


3 Burr, 1441, 
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of the limitation aforeſaid ; and for the faid 
_ truſtees and the ſurvivors and fſurviyor of 
them, and the heirs of ſuch ſurvivor, during 


2% 400 ) 


on a marriage to truſtees and their heirs ty 
the uſe of one for life, remainder to his firſt 
and every other ſon in tail male, &c., with 
a proviſo, that it ſhould be lawful for 
tenant for life and his wife, during their re- 
ſpe@ive lives, and the fon and ſons of their 
reſpective bodies, and the heirs male of ſuch 
ſon and ſons, and the heirs male of-tenant for 
life, as they ſhould be ſeverally and: ſuc. 
ceſſively in poſſeſſion of the freehold by virtue 


the minority of any ſuch ſon or ſons, or iſſue 


- male, at any time or times, by any deed or iN ® 
deeds to be ſigned and ſealed by him or then Wi © 
reſpeCtively in the preſence of two or more ll © 
credible witneſſes, to demiſe, leaſe, &c. Mt 
any perſon, &c. either in poſſeſſon or rever-Wl 
ſion for one life, or for two or three lives, ©?" 
ali or any part of the ſaid premiſes, mm 
had been uſually ſo demiſed and letien, fo 3'" 
there ſhould be no more than three lives iniſtie 
being at one time, &c, miſ 

A leaſe was afterwards made by indenture T 
Ec. bearing date, June 24th, 1742, betweengieo"c 
the trultees in that ſettlement named (ther ® 
being a MInority ), and F., of certain part lr 
the premiſes; i in conſideration of a fine pa6jſ'® 1 


« 


( 49t ) 
\ certain yearly rent, and a ſpecific ſum for a 
heriot. ae | 


queſtion were ſhewn, ſome in Queen Eliza- 
leth's time, and others in Henry the 8th's 
time, ſome for years, and others for gg years 
determinable on three lives: And among 
the reſt, an indenture tripartite, beating date 
the 15th of December, 1638, whereby one 
of the anceſtors of the preſent tenant for 
le, ſeiſed in fee, in conſideration of natural 


and for his better advancement, livelihood, 
and maintenance, covenanted to ſtand ſeiſed 
tothe uſe of himſelf for life, then, of his ſe- 
cond ſon, his executors, &c, for gg years, 


any iſſue of his body ſhould ſo long live, 
paying yearly unto the heirs and aſſigns of 
te father the yearly rent of 41. payable 
quarterly : with covenants on the part of 


tie ſon, to pay the rent and repair the pre- 
Miſes, | 


The queſtion on this caſe was, whether a 
@rvenant to ſtand ſeiſed could be conſidered 
© an evidence of the uſual manner of de- 
ming? Zr per curiam, it ſhould. There 
5 no doubt but that theſe lands had been 

JE Dd: -- uſually 


ure, 
ſeell 
here 
rt 0 
paid 
p 


And ſeveral old leaſes of the premiſes in; 


love and fatherly affeCtion to his ſecond ſon, 


I his ſaid ſon or any woman he ſhould marry, 
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Part or parcel thereof for three lives, or years 


( 402 ) 


uſually leaſed for lives, and the uſual profits 
made by fines. A covenant to ſtand ſeiſeq, 
entered into by the owner of an eſtate, as 
2 leaſe, and the objeCtion that the covenant 
to ſtand ſeiſed in queſtion, was by way of 
proviſion for a younger child, was of no 
weight, for that was every days expe- 
rience : nothing being ſo common as mak- 


ing thoſe Kevfos for the benefit of younger 
children. | 
| 
Under a power to leaſe lands generally, d 
provided that ſuch rent or more be reſeryed 
upon every leaſe as hath been reſerved or 
paid for it within a given time previous to Wi 1 
the creation of the power, lands not before Wl t* 
in leaſe may be demiſed ; for where a quali- WM ' 
fication 1s annexed to a power of lealing, fu 
which, if obſerved, goes in deſtrudtion of the ls 
power, the law will GPOnny with ſuch qa red 
lification, iſt 


As, where a conveyance was made of diver 
manors, meſſuages, rents, ſervices, and pre- 
n1iſes, to the uſe of I. S. for life, &c., witl 
25Wwer to make leaſes of the premiſes, or anf 


dererminable unon lives, ſo) that ſuch ret of 
more be reſerved upou every leaſe, . as was 
relerved or paid for FRA, v thin two years 

" | the! 


( 493 ) 
then next before. Some part of the premiſes 
conſiſted of woods that had not been before 
laſed at any rent within the two years; he 
may by force of ſuch power make leaſes of 
that part, reſerving ſuch rent as he pleaſes; 
becauſe it appears, by the generality of the 
words, that 1t was intended that he ſhould 
have power to leaſe all the land. And the 
reſtriftive clauſe was meant to apply, on!y to 


ſuch lands as had been demiſed two years 
before, 


So, where an eſtate which ad of 
lands and a refory, &c., was conveyed to 
lne uſe of one for life, E&9c., with a power to 
lt the premiſes, or any part of them, ſo as 
ich a rent of 5 s. was reſerved for every acre 


eftory, reſerving a rent, which refory con- 
ited of tythes only, and whether this was 
vihin the power, was the queſtion ? It was 
F-gued, that this leaſe was not warranted by: 
lit power; for a conſtruQtion was to be 
ade upon the whole clauſe, and the latter 
ods that appointed the reſervation of the 


yers 
pre- 
witl 
- any 
years 


1211 of 
4d 


a general word premiſes to lands only, or 
"gs out of which rent might ifſve, which 
v ears 


ren Wtnded further, the ſertlement (which 


D d 2 | was 


 Wokeman, 


if land, The tenant for life demiſed the 


ent, ſhould explain the former, and reſtrain 


Ould not out of tithes ; for if it ſhould be. 


Walker v. 


1 Vent. 294. 
9d. C. 2 Lev. 
150. 3 Kebe. 
Ee 247 
586. 595 


Supra; 


\ the reQtory was good ; for this power wa 


I &eb. £97, 


Sopra; 
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was in conſideration of a marriage 'portior) 
was of no effect for the reQory :. as in caſe jt 
ſhould be demiſed, reſerving no rent, which 
it might be if not reſtrained to the latter 
words, they applying only to the lands, At 
firſt, Hale thought this caſe diſtinguiſhable 
from Cumberford's ; becauſe this was reſery- 
ing 55s. an acre, and ?herefore, muſt be in- 
tended to relate to ſuch. things as conſiſted 
of acres. But, after ſeveral arguments, it 
was reſolved by the court, that the leafe of 


general and eaadling, and: the laſt clauſe be- 

ing affirmative, though reſtriftive, would * 

_ reſtrain the (generality of the former ones, { 
Therefore; here the power muft be conſirued 0 

. to be to let the'premiſes, that confifed of acreail *! 
at 5+ per acre, but of what were not in acre: il ©: 
no rent need be reſerved, 

And,. in the preceding caſe, it was ſaid bl © 
Hale, that if the power had been, to [ct th no 
manar.. and rectory, exprelsly reſerving 5 be 

_ peracre, here, the leaſe would have been go 4 
of the rectory without rent. . of 

; | ny woo men bee 

And, acreableto this deciſion, it was he] - 

abi 


by Holt. C. Juſt. in the caſe of JY/intr! 
Lovedey, that the rents and ſervices of t 
manor might be demiſed within toe ju" 


4 no 
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-otwithſtanding that one qualification an- 
nexed to the exerciſe of it was, thwt he 
ancient rent ſhould be reſerved, and no reſerva- 
tion of rent could be upon a leaſe of rents 
and ſervices, out of which no rents iſſued. 
Yet the rents and ſervices he thought might 
be cdemiſed within this power; for it_ap- 
peared, that part of the manor was intended 
to be comprized within this power, but the 
demeſne lands were not to be comprized, 
then, the rents and ſervices muſt ; for the 
whole of the manor conſiſted of demeſnes, 
rents, and ſervices. And if a man had a 
power reſerved to him of making leaſes of 
two things, and a qualification was annexed 
to the power, which could not extend to one 
of theſe things, he might make a leaſe of 
that thing without any regard to the qualif- 
cation, 


S0, In the caſe of Goodtitle v. Funian, part 
of the premiſes in the leaſe conſiſted of ma- 
nors and manerial rights which had never 
been let before, and alſo of a fiſhery that 


Supra. 


12d been let before, but was not at the time 


of the ſettlement. Since that time ir had 
been again let at 155. And it was objected 
that the manors and fiſhery were not demiſe- 
able under the power. And 1t was contend- 
ed, that with regard to the manors and 


Dd 3 fiſhery, 
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fiſhery, the power could not be extended t» 
them The manors had never been let; 
the fiſhery was not let at the time of the ſet. 
tlement, and the power required the tent 
then paid or more, to be reſerved, Things 
then for which no rent was then paid could 
not be meant to be comprehended. This 
would avoid the whole leaſe; for one entire 
rent was reſerved, and it could not be ap- 
portioned. Sed per curiam, the power was 
expreſs to demiſe the manors and fiſheries, 
They were particularly mentioned in the 
ſettlement, and the power went to the whole, 
They paid under this leaſe as great a yearly 
rent as at the time of the ſettlement, for 
they paid nothing then: the words there- 
fore were complied with, and this obje&ton 
could only ſtand upon the intent, But the 
court thought no ſuch intent appeared, the 
manors were nominally of no value ; noo0b- 
je& of yearly income, The fiſhery only 
worth 155. a year, They were conventent 
to the leſſee living upon the land, and of no 
uſe to the remainder-man. 'The intent was 
to g1ve leave to demiſe all, reſerving ® 
much rent in the whole, as had been pail 
before. And in fat 307. more had veel 
reſerved, 


But 


| ( 497.) 


But every power, in the conſtruCtion of it, 
« to be taken with ſuch a reſtriction, that 
the eſtate itſelf which is ſubje&ed to the 
power, ſhall not be deftroyed by the exercife 
of it, And therefore Rokeby held, in the 
caſe of Winter v. Leveday, that in that caſe 
tiere would have been a reſtraint, by im- 
plication, from making leaſes of cuſtomary 
and held of the manor, had the expreſs 
words uſed 1n that caſe, viz, © ſo as it be 
not of the demeſne lands been left out ;” for 
if the cuſtomary lands might be demiſed, 
the manor would be deſtroyed, which it muſt 
be preſumed was not the intent of the 
parties, 


But if the power to leaſe be ſpecial and 


wt having the precr/e qualifications that the 
power requires, 


Thus, where the moiety of a manor was 
nailed &y a of pariiament made Anno 27 
ls. 8, to Arne, wife of Fobhn Lord AMornt- 


lls wiſe, and their heirs of their two bodies, 
remainder over ; in which aCt of parliament 
there was this clauſe; namely, © be it en- 
"Wed that neither the ſaid tenaat in tail, 

' Dd4 -« nor 


tot general, a leaſe made under it would be. 
id, if it include therein lands or premiſes, | 


ſy, remainder to Jobn Pawlett and E/izabeth. 


Supra. 


Mount jov'> 
Cafe, Nloore 
197. 8.0. 

e Rep. 3: 
Fivid. 1uPprus 


Trifram v. 
Palinglas 
upon the 
ſpecial pen- 
ring of thi” 
PrOVito, 


i 
it 


eo ee "ene od an yr nw naneyy —__—— > ps 


ny. mins an A RR 


I TATE A 
__ Att aw 


, 
ITE... =. 


DO ee Tau mer nr "OIn"2 So 
#1 os 
en n - 


|=. 1 99 Aa fs - 
-— — HE ON I” lo ad —, 


_— 
NS es EE ang - _ 


( 408 ) 


* nor thoſe in remainder, nor any of ther, 
« nor their heirs, ſhall hereafter alien, bar. | 
« oain, give or ſell any of the ſaid premiſes, 
&« or any part thereof, but only for the join- 
« ture of any wife or wives, or for term of 


< life or lives of any huſband that ſhould Wl , 
& marry any of the heirs, that ſhould bein 
« heritable to any of the ſaid lands, &c., or | 
« for term of life of any perſon, or for years, 
« or at will after cuſtom of the manor, 
« yielding the true and ancient rent of the ſaid 
« lands and tenements ſo to them Jetten as afare- | 
« /aid; but that all and every other a and I 
<« acts hereafter done or ſuffered contrary t c 
« the true intent of the preſent a, ſhould be } 
«© void and of none effeft in law.” The manor fe 
conſiſted of free rents amounting to ſeven a 
pounds, and of fifteen copyhold tenement: le 
which were held for lives, . the cuſtomar in 
rent of which was three pounds, and of Wi of 
demeſnes which had been uſually demil0 MI & 
by indenture for the ſeveral rents and fan m 
of ſeven pounds, &c.; and there was ol «4 
acre of waſte, parcel of the ſaid manor, il © 
which were always highways and common 1a 
for the tenants, of the yearly value of twervl afc 
| pence, And on the death of every cop! thi 
holder, the lord, by cuſtom, was entitled 0 in 
an heriot: And there was a Court Baronil an 
incident tp the manor; and the free ren the 


v 


( 499. } 


or copyhold rents, or heriots, or perquiſites 
of court or leet, never had been demiſed for 
life, or years, or otherwiſe. After this ſet- 
Jement made, Lord Mountjoy dicd, and then 
fme, his wife, did accept a fine of a ſtranger 
fur copnizance de droit come ceo, &c., of the 
faid moiety of the manor with the appurte- 
nances, and of a great number of acres 
which did comprehend the demeſnes ; by 
which fine, Anne did grant and render the 
moiety of the ſaid manor, &c., with the ap- 
purtenances, for three hundred years, render- 
ing rent, amounting to the free rents, the 
copyhold rents, and 185. more, and 7welve- 
pence for the acre of waſte, to be paid at two 
feaſts of the year, Afterwards Anne died, 
and then it became a queſtion between the 
kſlee and remainder-man, . whether 1nſert- 
ing in the leaſe the acre of waſte, the profits 
of courts, heriots, rents, and ſervices of 
iree tenants, that had never been before de- 
miſed, rendered it void? And it was reſolv- 
ed that it did, for the words in the ſtatute, 
"yielding the true and ancient rent of the 
lands and tenements ſo to them letten as is 
aforeſaid,” rendered it neceſſary, that the 
ting which was demiſed, ſhould have been 
n leaſe before the making of the ſtatute, 
and that rents ſhould have been reſerved 
thereupon, which there had not been in this 


.cale'; 


R_—— 


CATE INIT 


Ee ETEIED ey ——_ 
< = = wy 
=_- ! - . » _ a 5 » o 


7 ——— —— 
- "09 Fw 


_———— 

2 => =, => =: 
_—_— 
= 


CY ——_ 
oo —_— — —— — —— ———— 


_— 


YU HA ABEUS 5 Ei WEI 7 4 ee EPR te, Hf ET.” ar Ws _} 
-v _ Ce» PI Snge AEAE. WA A ANEGE PP GAs one ck. I. rap 0 29 RUA nn nb, - 
on Le "x" 8 by my , DE 46 & 4 
_ - I; —_ _ ” ———— _—_ 
v_ _ 
"9%, 0 9 ie» oe 7" 0 — Tor LS PR ok 


( 410 ) 


caſe; for it appeared that, by the name of 
the manor, © waſte ground,” profits of courts, 
Ec. had been demiſed, that never were in 
demiſe before, and for which no rent had 
ever been before reſerved to the lord of 
the manor; for which reaſon there was 

not any true and ancient rent of thoſe, and by 
conſequence, the true and ancient rent could Wl 
not be reſerved ; and zher the demiſe thereof 


was void by the ſtatute, _ 
Bagot v. And a power may be by inference taken 
Oughton, to be ſpecial, and excluſive of a particula Wi, 
Forteſcue 
332. $ Mod. Patt, from the nature of the power com- 
249: pared with that of the property ſubjefted to 


it. As in the caſe of Bagot v. Oughto. Wil 
That was a family fettlement, with. a power 
of leaſing, reſerving the ancient rent. And 
_ thequeſtion was, whether ſome ground akug: 
occupied with the family ſeat might be de- 
miſed by virtue of the power ; and it wa 
held, it might not; for, in ſuch caſe, tix 
qualification annexed to the power of lea-Wil » 
ing, * that the ancient rent muſt be reſervel' Wh. 
| manifeſtly excluded the Manſion Hovk 
and lands about it, zever Jet, No man coli: 
intend to authorize a tenant for life to dM; 
 prive the repreſentative of the family of WW. 
uſe of the Manſon Houſe ; therefore tit 


words, in fuch a caſe, ſhew that the pon 
WT 


( 411 ) 


qzs meant to extend only to what had been 
uſually let. By that means, the heir en- 
joys all the premiſes in the ſettlement, juſt 
x they were held and enjoyed by his anceſtor, 
the tenant for life, He has the occupation 
of what was always occupied, and the rent 
of what was always let. The nature of the 
thing, therefore, :n ſuch caſe, ſpeaks the intent, 
a forcibly as the moſt dire words could have 
ame, 


Fourthly, As to the quality of the in- 
tereſt to be demiſed, and the quantity thereof, 


If a power in a ſettlement be limited 7 
ifnitely to make leaſes, without mention- 
ng the nature of the intereſt meant to be 
lemiſed, 1t ſhall be taken friZly againſt the 
lonee of the power ; and, conſequently, be 
tended to authorize only a leaſe in poſſeſ- 


p. on, and not a leaſe in reverſion. 

tne ES 

" Thus, where land was aſſured by a& of 4... of 
ed, 


lament by the Earl of Suſſex to, his wife Suſſex v. 


01 : Wroth, Cro. 
oveWEr her Jointure, the reverſion in fee to the Eliz. "T6 
- n, with a proviſo for the earl to make leaſes 3 Leon. 10. 
6M... R 0 1 Leon. 35. 
i twenty-one years rendering the ancient , 7. 61, 

; it, &c, and, afterwards, within a year 6 Rep. 33, 

: fore the firſt leaſe ended, made another 


Ut to the leſſee by indenture, bearing date 
the 


Shecomb v. 
Hawkins, 


Yelverton 


4222: $; CC: 


1 Brownl. 
143, 
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the 3oth of March, for one and twenty years, | 
to commence at Michaelmas following, The | 


queſtion hereupon was, whether this leaſe 


was warranted by the power? And it was | 
adjudged that it was not ; becauſe, for the | 
time, it was a leaſe in reverſion : and if hi; 8 
lordſhip might make a leaſe to commence] 


at Michaelmas fo/lowing, he might make itt 


commence twenty years after, and the {ct-f 
tlement intended not to give him thatli-l 


berty. And it being a tiverty and _—_ I 
or be ſtrictly purſued. 


So, where L., tenant in fee of the manor 
of D., levied a fine thereof to the uſe of her 
ſelf for life, and after to the uſe of her eldeli 
ſon in tail, reſerving to herſelf power 1g 
make leaſes at any time for twenty-one years 
or for three lives, rendering, &c. L, lealec 
part of the premiſes to B. for twenty-onl 
years, and, before that leaſe expired, mad 
another leaſe to B. for twenty-one yea!s, / 
begin after the determination of the forme 
leaſe, and died. The firſt leaſe expittc 
And then a queſtion aroſe between the #0 


of L. and the leſſee, whether this wetf 


good leaſe under the power ? and it W 
adjudged that it was not; for upon ju 
power ſhe could not make a leaſe to © 


mence at a day to corge, but was © 
; "on 


an 


Cit 


\n 


ar3Yy 


nad 


rene 
Jire( 


erg 
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cred to a leaſe 1n poſſeſſion, and could not 
convey an intereſt to commence in futuro in 
reverſion after another eſtate expired : but 
the law would adjudge upon a general power 


'to make leaſes, without ſaying more, that 
they ought to be leaſes in poſſeſſion ; for, if 


upon ſuch power a leaſe might be made 
upon a leaſe, ſhe might, by making infinite 
leaſes, detain thoſe in remainder out of pol- 
{ſion for ever; which would be contrary 
to the intent of the parties and againſt rea- 


| fon, And the court ſaid that it had been 


adjudged accordingly in the caſe of the 
Counteſs of Suſſex. 


] have ſtated the obſervations of the court | 


in the preceding caſe at length, as reported 
in Yeſverton and Brownlow, becauſe the 
lame caſe is reported Croke, Fac. 318, as 
being the caſe of a power reſerved over a 
teverſfionary intereſt; it being there ſtated 
that the premiſes were under leaſe at the 
time of the ſettlement; and that the 
leaſe made by her was after the ſettlement, 


Supra, 


and previous to the expiration of the 


lubliſting leaſe, to commence after that de- 
termined, And to that purpoſe it was 
cited in the ſubſequent caſe of Baynes v. 
Belſon, But both the arguments uſed in 
lhe caſes as ſtated in Yelverton and Brown- 


tow, 


" k ' 


Whitlock's 
caſe, 8 Rep. 
©9. 


(au) 


low, and the caſe of Lepur and JWruj, 
ſtated in all the reporters to have been cited 
| and relied upon as a precedent in this caſe, 
ſeem to me to warrant us to conclude that 
Croke, notwithſtanding his uſual accuracy, 
has certainly miſtaken the facts of this cafe, 


If a power expreſsly enable one to 
make leaſes in reverſion, ſuch a leaſe will be 
good by virtue thereof. As where J/., ſeiſed 
of certain hereditaments in fee, demiſed the 
ſame to one for life (by force whereof he 
was ſeiſed for life, the reverſion expetant 
to the ſaid JF.) by deed, in conſideration 
of a marriage to be had between his ſon and 
ATZ., covenanted and agreed to aſſure and 
convey the premiſes aforeſaid to truſtees to 
the uſe of the ſaid JY. and his heirs unti 
the marriage took place, and, after the mar: 
riage, to the uſe of the faid . for life, 
with remainder to his ſon in tail. Andby 
the ſaid deed it was provided and agreed, that 
it ſhould be lawful for the ſaid 7/., at ay 


time afterwards, to make a leaſe or leaſes as 


well-in poſſeſſion as in reverſion of the ſaid 
premiſes or any part of them; provided. 
always that the ſaid leaſe or leaſes ſhould not 
exceed the number of three lives at mol} 
or one and twenty years, and ſo that upon 


'every ſuch leafe and leaſes, the beſt ancient 


2 and 


( 41s ) 
ind accuſtomed rent, heriot, and ſervice, 
or more, ſhould be rendered and reſerved 
payable during the ſaid leaſe or leaſes: and, 
hat the ſaid truſtees ſhould ſtand ſeiſed to 
the uſe of every ſuch tenant, &c. The mar- 
rage took place; and afterwards // levied 
1 fine of the ſaid premiſes according to the 
faid indenture to the uſes therein contained. 
Then Y/., being ſeiſed of the reverſion for 
his life, with remainder over, according to 
the ſaid 1indentures, demifed the ſaid pre- 
miſes among others to 7. to have and oc- 
cupy to the ſaid F. and his aſſigns for the 


pleat and ended, if the ſaid Z. and R. or 
ether of them ſhould happen ſo long to live: 


Ihe ſaid term to commence after the death of, 


tering, &c. And this was held to be a 
p0od leaſe under the power. 


And if a ſettlement be made of lands that 
ae in leaſe previous thereto, with a power for 
tenant for life of the reverſion to make leaſes, 
Ce. (not ſpecifying that they may be in re- 
Werfon,) yet a leaſe to commence from the 
termination of ſuch prior leaſe, will be 
Wthorized thereby. 


term of ninety-nine years fully to be com- 


ir determintion of the eſtate of, the ſaid B. ren- 


Thus, | 


ww 
==" "Eg - 


Marquis of 
Northamp- 
ron's caſe, 
Dyer, 357, 1, 
Pl. 43 » S, G 
2 Roll. Abr. 
$61. 3: 
3 Leon. 71. 
1 keb. g12. 


in tail, by deed indented, dated Decemler 


himſelf only for term of his life, the remain. 


grants made thereof, or to be made by the 
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Thus, where huſband and wife, tennis 


32 Hen. 8. made a leaſe of certain parcels of | 
the inheritance of the wife for a term of 
twenty-one years, rendering to them and to 
the heirs of the wife the accuſtomed rent Þ 
Afterwards, viz. 35 Hen. 8. it was enaQeq! 
by parliament, that the huſband ſhould haye 
and enjoy the lands in leaſe, and the rent to 


der to his wife; and that all leaſes and 


huſband by indenture for term of three lives 
or one life, or leſs, reſerving the accuſ- 
tomed rent to him for term of his life, and 
after kis deceaſe to his wife and her heirs 


ſhould be good and effeftual during fuck 
term or terms. 'The huſband afterwards 


eight years before the firſt leaſe expired, (ri * 
citing the former leaſe) demiſed, and granted © 
the ſaid land by indenture for twenty-ongji > 
years, next after the end of the firſt tweny Ml © 
one years, reſerving the ſaid uſugl ren” 
The queſtion was, whether this leaſe wert , 
good after the deceaſe of the huſband ani ©? 
| wife? It was contended, that this depend te 
upon the meaning of the makers of i {eg 
ſtatute, whether he might make any lil E 


or leaſes in reverſion, or not; becauſe " 
reſtraint of leaſes in reverſion was in the#* 
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as there was in the aCt of the 92 Hen. 


the leaſe to be good, and warranted by 
the at: but Mounſon was of a contrary 


opinion. 5p 


In the report of the foregoing caſe, 3 Zeo- 
ward 71, the fat of the premiſes being in 
leaſe previous to the making the act of par- 
lament there mentioned, 1s omitted ; and 
the caſe is reported as if the marquis had 
made a leaſe for -twenty-one ycars under 
the ſtatute, and then, before that expired, 
made another leaſe to commence from the 
expiration of the former, the power to leaſe 
n the ſtatute is alſo ſtated to have been made 
for twenty-one years, or leſs. But that re- 


3s to the former fa& ; as Popham, attorney- 
general, in citing this caſe, on his argu- 
ment on that of Lepur v. Wroth, 1 Leon. 35. 
particularly reſts upon the circumſtance, 
at the leaſe in Lord Northampton's Cale 
Was allowed to be good and warranted by 
the ſtatute of 25 Hen. $., becauſe that the firſt 
aſe, which was in eſſe when the ſecond. was 
made, was not made by force of the ſaid att : 
nd he obſerves that if the former leaſe had 
been made. by virtue of the ſaid ſtatute, the 
Kond Jeaſe had been utterly void. And, 
Ee 2 Roll. 


8. c, 28, And Manwood and Dyer held 


port ſeems to be very imperfect, particularly 
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Earl of Co- 
ventry V. 
Lady Co- 
ventry, 
Comyns 312. 


of lands that were in leaſe for lives, by vir. 


for life or years, to the uſe of one for lit 
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2 Roll. Abr. 261. $. this caſe is ſtated aoree- 
able to Dyer's report of it, and as argued 
by Pophan. 


So, where tenant for life of the reverſion 


tue of a power under a ſettlement, (pre 
viding ©© that it thould be lawful for every 
*© perſon, who ſhould be actually ſeiſed of the 
© freehold of the premiſes limited in uſe, to 
© make leaſes of any part thereof which had 
© been uſually letten for lives or years, of 
*« which he ſhould be ſo afttually ſeifed by 
« virtue of the limitations aforeſaid, by in- 
*« denture, for any term not exceeding 
« twenty-one years, or determinable on one, 
« two, or three lives, &c. So, as there were 
© not in any part of the premiſes ſo leaked 
* at any one time any more or greater eſtate 
«* or eltates than for twenty-one years, Of 
<« for three lives, or for any number of yeat! 
&« determinable upon three lives”) made {- 
veral leaſes for ninety-nine years, to col- 
mence from the death of a remaining lif 
in a former leaſe. And the queſtion wi 
if this leaſe was purſuant to the power? [ 
was vobjected that it was a leaſe in reverſion 
But it was anſwered that, when a man made 
a ſettlement of the reverſion of lands demi 


Ve} [ 
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make a leaſe during the continuance of a for- 
mer leaſe, to commence after the former ; as 
otherwiſe his power would be ineffectual. 


However, 1n the following caſe, the court 
fem to have been of a contrary opinion. 
There C., in conſideration of a marriage 
and a portion, and for the affeftion he bore 
to his relations, covenanted to ſtand ſeiſed 
of the eſtate in queſtion to the uſe of him- 
{lf for life, remainder in ſtri& ſettlement, 
with remainder over; with power for C. to 
make leaſes to any perſons for one, two, or 
three lives, or for one and twenty years, re- 
krving the ancient rent. C. afterwards 
demifed the premiſes to B. for one and 


of 7, and M., who were tenants for lives, at 
lie time of making the ſettlement, and who 
ved ſeveral years after. One queſtion Was, 
mether C, had purſued the power in mak- 
"ga leaſe to commence in futurs ? And it 
Ws held that, as to this point, the power 
Was not well executed, the leaſe being to 
ammence in fuluro. 


Bur, the preceding caſe did not receive 4 


Ons ariſing therein. And it is oblervable, 


E'e-2 tat 


with power to make leaſes generally, he might 


enty years, to commence after the death 


cilion, but was adjourned ; other quel- 


Baynes v, 
Belſon, 
TT. Rayms. 


247. 


Þy x - a 


Vid. ſupra, 


*%, 


Opey v. 
'Thomatkus, 
1 Lev, 107. 
t Kev. 778. 
On: 

T. Raym. 
132. 


Diderfin 260, 
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that the court is ſtated by the reporter, to 
have founded their reſolution on this point, 
in the caſe of Shecomb v. Hawkins, as re- 
ported, Yelv. 222, and on that of Suſex y, 
IlVroth, as cited 2 Roll. Abr. 261. and 6 Rep, | 
433; both of which caſes, as cited in the re- 
porters refered to, apply only where rever- 
fionary leaſes are made, under powers attach-' 


ing upon eſtates 7 poſſeſſion. 


But, the better. opinion ſeems to be, that 
if, in ſuch caſe of a ſettlement of reverſion- 

: . , i: a 
ary premiſes, the power be expre/ſsly to leale ' 
in poſſeſſion, a leaſe in reverſion will not be 

Di 
warranted thereby. As where a father and ; 
ſon ſeiſed in fee made a leaſe for ninety-nine . 
years, if three perſons or either of them lived 
; be 
ſo long; and afterwards by indenture they ut 
covenanted to levy a fine of the reverſion 

; - ſen 

to the uſe of the father for life, remainder fo 
to the ſon for life, remainder over in tal, bt 
with a proviſo that it ſhould be lawful io # 
the father, or any of the remainder-men, t * 
make leaſes for ninety-nine years or thi % 
lives zz poſſeſhon, or for two lives 77 poſſeſſi _= 
and one in reverſion, or for one life inf V 
ſeſſion, and two in reverſion. The fathe! WM 
during the continuance of the firſt leaſe, mas ren 


a leaſe for life to T. And the queſtion 


whether the latter leaſe, being made "I 
| the 
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the lives in the former leaſe were in being, 
was authorized by the power ? The caſe was 
firſt argued in Mich. term, 16 Car. 2, and 
afterwards in Trin. term, 17 Car. And, 
on this argument, Keeling ſeems to have 
been inclined to ſupport the leaſe, but Tw:/- 
den ſpoke not to this point, and it was again 
adjourned. And then it ſeems to have been 
zzain argued, Trin. 18 Car, And it was ' 
then ſaid, "that the leaſe was not purſuant to 
the power ; for that was to make leaſes in 
1oſeſion, and the poſſeſſion was demiſed be- 
| fore by the firſt leaſe; and ſo this was but 
a leaſe in reverſion, Burt, on the other ſide, 
It was contended, that if the ſettlement had 
been of lands in poſſeſſion, then without 


| doubt the power could not extend to make 
| leaſe in reverſion. But here the ſettlement 
K being of a reverſion, the power ought to be. 


taken to make leaſes in poſſeſſion 7n pre- 
/enti of the reverſion; for it could not be. 
uppoſed, that the tenant for life was to ex- 
pect to make a leaſe for life, after three lives 
anded, that probably would ſurvive his own. 
And Keeling inclined that the leaſe was within 
the power, for that the ſettlement being of 
reverſion, a preſent leaſe of a reverſion 
Was within it: beſides, he ſaid, this power 
aoſle out of the ſettlement which was in- 
tended to have ſome effe&t, I/yndbam and 
Ee; T wy/den 


Per Holt, 
C1]; 
Comyns 39, 
et vid, Car- 
ter 14, per 
Bridgman. 


id, 
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Twv/den held that had the words i; Poſeſſon 


been left out, and the words of the power 
been generally to make leaſes, the caſe had 
been ſtrong in favor of the leaſe, the ſe. 
tlement being of a reverſion. But the power 
being expre/sly to make leaſes in poſſeſſion, the 
leaſe in reverſion was not within it: and they 
both obſerved the particular wording of the 
power to make leaſes, namely © for twoliyes 
in poſſeſſion, and one in reverſion,” or * one | 
in poſſeſſion and two in reverſion,” ſo that 
it appeared that the /cope and intent was, ns 
ver to have an eſtate above three lives, in be- 
10g at one tMme. 


A leaſe may be conſidered, in law, as it 
reverſion, 1n ſeveral ſenſes, or views of it. | 


In the largeſt ſenſe of that term, 'that 1 
ſaid to be a leaſe in reverſion, which hath it 
commencement at a future day; and then 
it is oppoſed to a leaſe in poſſeſſion; ior, 
every leaſe that is not a leaſe in poſſeſſion, in 
this ſenſe is ſaid to be a leaſe in reverſion, 


In a more confined ſen of the term, | 
Gonifies a leaſe to begin from and after tl! 
end of a preſent intereſt in being, in which 
ſenſe all leaſes, where there is a particular 
eſtate out, are leaſes in reverſion : and fo 


the term reverſion to be taken, where mT 
| £10! 


(443 7 
tion is generally made of leaſes in reverſion 
under a POWeT. 


ſettled the ſame on the marriage of his ſon, 
to the uſe of himſelf for life, remainder to 
| tis wife for life, remainder to his ſon in tail : 
with a proviſo that he, during his life, and 
his wife, if ſhe ſurvived him, ſhould have 
power after his deceaſe, during her life to 
demiſe the premiſes ix poſſeſion for one, two, 


| other number of years determinable on one, 
to, or three Ives ; or, 7x reverſion, for one, 
two, or three Iives, or for thirty years, or 
for any number of years determinable on 
one, two, or three lives, ſo as ſuch demiſe 
rere out of the ancient demeſne lands, par- 


ved or reputed demeine lands, within ſeven 
jears before the ſettlement, and ſo as the 
acient rent were reſerved, &c, P., recit- 
ns that R. Þ. and his wife held a copyhold 
tenement for three lives, demiſed the /aid 
Opynold tenement to R. B. habendum for 
lirty years, 20 begin after the death, ſurren- 
ler, or forfeiture of the eſtate of R. B. and 
lis wife: and, the queſtion being, whether 
lis leaſe was purſuant to, and warranted by 
lie power? One point decided was, that this 

| Eea leaſe, 


As where P. » ſeiſed of the manor of M., 


or three lives, or for thirty years, or any 


& of the premiſes, or any of the other lands, 


Winter v. 
Loveday, 
Comyns 37. 
S. C. Salk. 
537+ 

1 L. Raym, 
207. 

Ca. FT. Holt 


$53 * 


raken in the firief? ſenſe thereof, and intended , 


Whitlock's 
caſe, 8 Co. 
70, b. per 
Holt, 
Comyns 39. 
1 L. Raym. 
269. 


Supra, et per 
Holt, _ Co- 


myns 39s 


in the ſame identical power may have difk 
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leaſe, as a leaſe in reverſion, was within the | 
power ; for that when mention is made of 
leaſes in reverſion in a power, it ſhall be | 


of leaſes to commence after the end of a | 
preſent intereſt in being ; as, if it were taken 
in the other ſenſe, namely, as authorizing a 
leaſe to commence at a future day, a tenant} 
for life might then make leaſes to commence 
forty years afterwards, which would be con- 
trary to the reaſon of the thing. 


But this expreſſion, © to leaſe in rever- 
ſion,” in its narroweſt ſenſe, hath till a dif 
ferent ſignification from either of the above; 
as if 1t be applied in a power to the making 
a leaſe for one or two lives in reverſion; fol 
a leaſe for lives cannot be made 1n rever 
ſion: in ſuch caſe therefore it will be in 
tended of a concurrent leaſe, or a leaſe oftii 
reverſion ; namely, a leaſe of that land whic 
is, at the ſame time, under a demiſe; ant 
then it is not to commence after the end | 
tbe demiſe, but hath a preſent commenceme! 
and is concurrent with-the prior demiſe, 


And, in this reſpe&, the very Pe wore 


rent ſignifications when applied to differ 
ſubjects, Thus It was held, in the caſe 
Wil 
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inter v. Loveday, that the words, © to de- 
niſe the premiſes 1n reverſion,” had a dif- 
krent ſenſe when applied to the term, © for 
one, two, or three lives” from that which 
hey had when applied to the term *© for 
thirty years, or any other number of years 
kterminable upon one, two, or three lives ;” 


for, in the former caſe, viz. the leaſe for 


of a leaſe of the reverſion, or a concurrent leaſe 
of that land which is at the fame time under 
:demiſe, and as having @ preſent commence- 
nit, and not of a leaſe 77 futuro, to take 
fect after the determination of a leaſe in 
being, 


If there be a power to make leaſes iz po/- 
ſeſion expreſsly, which attaches upon an 


ther part thereof in reverſion at the crea- 
tion of the power ; the donee of the power 
may immediately make leaſes in poſſeſſion of 
lte eſtate in reverſion as well as of that in 
ſeſſion. | 


Thus, where a man ſeiſed in fee of the 
reverſion of divers lands, and in his demeſne 
8 of fee in other lands, levied a fine of all 
lis lands to the uſe of 7. S. for fifteen years, 
nd afrerwards to the uſe of himſelf for life, 

| with 


Ives within the power, it muſt be intended 


late, part of which is in poſſeſſion, and 


Fox v. 
Prickwood, 
2 Bulſt. 216. 


SC. t Roll: 


Rep. 12. 


Cro. Ja, 349. 
2 Roll. Abr. 


200, 
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with a power, by a proviſo therein, to him. 
ſelf to make leaſes for twenty-one years or 
three lives in poſſeſſion reſerving the ancient | 
rent, The queſtion was, whether by 'this 
power he might make leaſes of the langs | 
compriſed in the firſt leaſe, during the con- 8 
tinuance of the firſt leaſe for fifteen years 
or not, or not until after the ſame ended? 
; pe” The court were clearly of opinion, that he 
| might well make leaſes thereof preſently in 
poſſeſſion, by this power ; for by intend-' 
ment of law, the laſt leaſe aroſe by relation 
out of the fine, ab initio; and therefore, it 
was as if it had been limited by the fine to 
the laſt leſſee at firſt with remainder over: Wi 
and that the firſt leſſee ſhouid have the rent WW 
reſerved during the fifteen years limited to WW! 
him, and that this was a preſent power re- WW" 
ſerved unto the tenant for life, and he was WW! 
not to ſtay the execution thereof until thc 
remainder came into his poſſeſſion. 


24 fo 
1 Roll, Rep. It appears from the report of the foregoing th 
{5s caſe, by Ro/le, that Coke did not, in giving his Wc 


judgment thereon, inſiſt upon the word po or 
ſien+ but G. Crooke urged, that it was limited iſ" 
« that he might leaſe i poſſeſſion,” and thil 
" that extended only to lands then in poſeſi Wil * 
and not to thoſe then in reverſion, and then Wea 


that thoſe of which this leaſe was made welt alc 
| lands 
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lands then in reverſion. Bur Coke ſaid, that 
itwas intended that he might leaſe in poſſeſ- 
fon; for that the word © poſſeſſion,” was to 
te refered to the leaſe and not to the land. 


poſſeſſion 3 and ſome part of the land ſubject 
1 the power be in poſſeſſion, and other part 


in poſeion, and another leaſe in reverſion 
of the ſame land ; but his power to make 
leaſes in reverſion will be confined to ſuch 
land as was not Zhen 1n poſſeſſion. So note 
tie diſtintion where the power is to leaſe 
in reverſion as well - as in pojefſion lands part 
n reverſion. and part in poſſeſſion; and 


part in reverſion and part in poſſeſſion. 


And if one, having power to make leaſes 
fmerally, or in poſſeſſion, leaſe purſuant to 
lie power reſerving, &c.: he may make a 
keond leaſe at any time ſubſequent and be- 
lire the former leaſe EXPITes, provided 1t be 
inited to commence in preſents. 

hs 
Taus it was adjudged in the common 
eas, that if a man hath power to make a 
ale for years, and he make a leaſe to com- 
land: mence 


of it in reverſion, he cannot make a leaſe 


ven the power is to leaſe 17 poſſeſſion lands 


But it ſeems, that if a power enable any Per Holt. C. 
ane to make leaſes in reverſion as well as in J: <99yns 


Berry v. Pc. 
Cited Hard. 
412. and uct 
Ucnicd. 


Read v. 

Naſh. 1Leon. 
137. et vid. 
Foxv. Collier 
cited 1 Leon. 
30. reported - 
i Andcrl. 
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mence in preſenti, when there is another leafs | 
in being, the power 1s well executed, and the | 


ſecond leaſe ſhall continue as long as it 


may, #aking effett in intereſt and poſſeſſion after | 
the determination of the firſt leaſe. 


So, where one, feiſed in fee of certainfj 


hereditaments in queſtion, deviſed the ſame 


to his ſon for life, remainder over, with al 
proviſo, that if his fon made any alienation} 


or diſcontinuance whereby the premiſes could 
not remain, deſcend, and g0 1n the form xz 
appointed by the ſaid will, otherwiſe than 
by leaſe for twenty-one years, whereupon 
the old and accuſtomed rent ſhould be 
reſerved, that then ſuch perſon ſhould for- 
feit his eſtate, The ſon afterwards, in 
4 Marizx, leaſed to B. for twenty-one years, 
rendering the ancient rent; and zhen 18 Eliz 
leaſed unto R. and his wife for one and twenty 
years, to begin preſently (which was one year 
before the expiration of the leaſe madetoB.), 
which leaſe being expired, R. entered. And 
the queſtion was, whether the laſt leale 
though to begin from the date of it, being 
made a year before the former expired, vi 
authorized by the power?. And 1t wi 
moved, thar although by this authority, It 
could not make leafes in reverſion; fo 
then he might charge the inheritance in 

| finitum3 
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mitum 3 yet ſuch a leaſe as this he might 
make well enough , for this leaſe was to be- 
in preſently, and ſo was no charge to him 
1 reverſion, for the inheritance was not 
charged in the whole for more than one and 
wenty years. And the court ſeem to have 
been of this opinion, for the reporter ſtates 
zothing as to the event of this caſe. 


3 


So, where Lord Ferrers was tenant for life 
under a ſettlement in which there was the 
flowing power, viz, : © That it ſhould be 
lawful for the tenants for life, reſpeively, 
from time to time, and all times during their 
elpeftive natural lives, and when they ſhould 
reſpectively come into and be in afual poſſe/- 
jun of the premiſes ſettled, by indentures 


ay of the ſaid premiſes, or any part thereof, 
0 any perſon or perſons whomſoever, in poſ- 
kſion, but not by way of reverſion or future 
ntereſt for the time of twenty-one years 
ſolute, or any leſſer abſolute term, or for 
ay term or number of years deterniunavie 
ion One, two, or three lives; ſo as upon 
tery ſuch leaſe and leafes reſpectively, 
lire were reſerved and made payable during; 
lie continuance of any ſuch leaſe or leaſes 
ep:Qively, to be incident to and go along 
ith the immediate reverſion or remainder 


* 
OF] 


Goodritle, 
Leſlec of 
Clarges, Lord 
Ferrers v. 
Funican, 


Dougl. 565. 


under their hands and ſeals, to demiſe all or - 
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of the premiſes ſo leaſed, ſo much, of ; 
great, yearly rents as, or more zhay th-A 
was, or were paid, or yielded, or agreed:t 
| be paid, and yielded for the ſame, or pro 
portionally for any part thereof. Part of the 
premiſes ſubje& to the power were let by 
the agent for tenant for life, by agreement 
in writing, from the 15th of March, 177 
to occupy till the 1oth of March, 1776, ll 
three perſons, and the reſt was at the time 
of the leaſe in the occuparion of tenants af 
will. Afterwards, on the x7th of Auguf 
1776, Lord Ferrers, by indenture, reciting 
the power, demiſed part of the premiſes t 
Mrs. Funican for 9g years, from 'Lady Di 
then laſt paſt, 1f ſhe ſhould fo long live, a 
| the yearly rent of, &c. It was objeted tt 
this leaſe, upon motion for a new trial, (tht 
leſſee having got a verdi& in ejefmen 
brought by the remainder-man to recove! 
the premiſes leaſed,) that it was a leaſe! 
. reverſion , and therefore, contrary to thf 
power and yoid; for it was contended, that 
Lord Ferrers, at the time of this demi 
could not grant an immediate leaſe in pol 
ſeTon, becauſe part of the premiſes wer 
then let, under an expreſs agreement, for + 
rerm, of which ſeveral months were then ( 
run; and though the reſt was ſtated to havs 


been in the hand of tenants at will, yet, ? ; 
| end 
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t law then ſtood, they muſt be conſidered 
ctenants from year to year, and intitled to 
'* months notice. Lord Ferrers, it was 
id, could not have brought an ejeftment 
ozinſt any of them, at the time of the de- 
niſe, and therefore had no immediate poſ- 
Efory right. Such righr, and the rights to 
xcover in ejetment, being convertible. It 
made no difference to this queſtion, that 
te ſubſiſting leaſes were not by deed, fince 
z parol leaſe for three years, or leſs, was 
qually effeftual with a leaſe by indenture ; 
nd the court could not draw the line, and 
fy, that a leaſe granted under a power like 
le preſent, ſhould be good, although there 
Fas 2 ſubſiſting term for ſeven months at the 
ine of granting, but ſhould be v0z4 it there 
wa ſubſiſting term for ſeven years, The 


egilature only, or the parties could draw 
uch a line. That Sir Orlando Bridgman, 


,OVEL 
aſe te father of conveyancers, and who pro- 
" oMbiby invented theſe powers, Jaid it down, 


lat all Jeaſes, where there was a particular 
late out, were leaſes in reverſion. And 
lat the interpoſition of the legiſlature in 


mew leaſes for lives, on the ſurrender of 
le former leaſes, although the under-tenants 


bould not likewiſe Kurender, corroborated 
lis doctrine, 


4Geo, 2, c. 28. /[. 6. to enable landlords to. 
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But it was anſwered by the other Gde;Þ 
Firft, That the tenants afſented to this leaſe, 
and ſurrendered their poſſeſſion before the 
execution of it, in order to make it yalid.| 
This was expreſsly left by the judge to th 
Jury, who found that the defendant was in 
poſſeſſion at the time of the execution, 
Secondly, That if the jury had not foundfl 
the leſſee to have been in poſſeſſion, /illf 
this would be good as a concurrent leaſe ; to 
this Read v. Naſh was cited, and the reaſon 
there given for ſupporting the leaſe, way 


 faid to be a ſtrong one; namely, that thi 


inheritance was not charged, in the whole 
with more than twenty-one years. Ne 
authority, it was ſaid, had been cited againlli 
this caſe, nor any anſwer given to the reaſon 
ing in it. Thirdly, Thar, in reſped of hf 
power, all the ſubſiſting leaſes were leale 
at will, there was no outſtanding leaſe : 
againſt the remainder-man ; he would no 
have been bound to give the tenants notic{ 
to quit, but might have entered upd! 
them immediately ; for, except inthe cal 
of leaſes under the power, (and theſe wet 
not in many reſpe&s according to it), ti 
' poſſeſſion would devolve upon him the l 
ſtant of the death of the tenant for lit 


And, for theſe reaſons, the court unanimoul 
hel 
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11d the leaſe to be good, notwithſtand- 
ng this objecLion. 


We have already obſerved, that an intereſt 
is, in law, ſaid to be in reverſion, when us 
ommencement 1s limited at a future time, 
in which ſenſe 1t is oppoſed to an intereſt in 
wicſion, which mult exiſt at the preſent 


| 
ti time, It follows, therefore, that poſſeſſory 
c ind reverſionary relate to time, and that 


every /ubiting intereſt, 1n a thing which 1s 
tot in poſſeſſion, muſt be in reverſion ; for 
poſſeſſion, and reverſion are ſynonimous to 
reſent, and future ; and 1n that view, what- 
erer intereſt 1s 707 preſent, muſt be ſuture. 


We. 
t th 
hole 


JAI 


' oi Nov, time js divided into different lengths; 


of the 
leaſe reks, months, years, centuries, &c. Each 
aſe 1 theſe larger portions, contains in itſelf a 
4 n0 Crtain number of the ſmaller. Thus a 


fntury, contains in itſelf a certain number 
«& years; a year, a Certain number of 
Months; a month, a certain number of 
Necks ; and ſo on, down to the ſmalleſt par- 
cle of time, that we can entertain an idea 
0, So, that the ſmalleſt particle of time 1s 


notic! 


e wel 
it), thi 
the Il 


qr lf nly a ſubdiviſion of the modification, that 
-nouliiM. 7 next in gradation upwards. Now 
hel erefore, as an inſtant, is the ſmalleſt part 


Ff of 


8 inſtants, ſeconds, minutes, hours, days, | 


Pn OE 
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of time that we are ſenſible of, every other | 
combination of inſtants muſt determine | 
by the concluſion of an inſtant; and every | 
ſucceſſive modification muſt commence | 
by the inception of an inſtant; and, 7r- 
ſequently, a day muſt end by the conclu- 
fion of an inſtant, and a new day muſt be. 
gin by the inception of another inſtant, 
Now one inſtant 1s as diſtinC& from another, 
as one century 1s from another century; | 
therefore, any event that 1s to happen next 
inſtant, is not an event happening this in- 
ſtant; for the preſent is not the next inſtant, 
nor is the next the preſent inſtant. Neither 
is the beginning of the next, the ending «& 
_ this inſtant, nor the end of: this inſtant, the 
beginning of the next. ; 


The law, therefore, which is founded on 
reaſon, and common ſenſe, conſiders poſſeſoy 
and reverfionary according to the natural 
and ordinary import of thoſe terms, (with: 
out annexing any artificial idea to them| 
as including the ſimple ideas of time pre 
ſent and time to come; and, conſequeit) 
that every ſubſiſting intereſt or time nol 
preſent, is an intereſt or time to come 
Upon this principle, it 1s held, that 2 lea 
made to day; to commence to-morrow, 15! 


reverſtonary leaſe ; for, to-day and to-morvl 
| 2 ard 
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are two diſtin&t portions of time, 'and that 
which, by 7s creation, cannot be 1n eſſe until 
to-morrow, is not 1n e/e to-day ; becauſe 
to-morrow is not the end of to-day, nor is the 
end of to-day the beginning of to-morrow. 
It is therefore held, that a leaſe to begin 
« from to-day” 1s reverſionary ; becauſe it 
is a leaſe to begin to-morrow ; for if it be 
not to begin but © from to-day,” it is not 
to begin to-day; fince, before the time 
commencing from to-day begins, to-day 
muſt end. Thus, it was ſaid, that where 
there was a power in uſes, to make leaſes not 
exceeding 99 years, a fempore confettionts, 
and a leaſe made for 50 years, a die con- 
fetionis, that this leaſe was not good by 
virtue of the power, this leaſe beginning 
from the day of the date, and not from the 
making, as the power required that it 


ſhould, 


(with: 

them) This point was. determined on a leaſe 
ne preill wifing out of a power in the caſe of Dern, 
quent) on the demiſe of Warren v. Fearn/ide. 


me nol there, T., ſeiſed in fee of the lands in queſ- 


tion, by leaſe and releaſe, in 1678, in con- 
lderation of a matrriage to be had between 
ter and JY/,, conveyed the ſame to truſtees 
to the uſe of herſelf for life, then to . for 


F f 2 | ootten 


life, remainder to the heirs of her body be-. 


Harcourt v. 
Poole, 

34 Eliz. 1n 
Com. Ban. 
Moore 7 33. 
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gotten by 77., remainder to JF. in fee; with 
power to IV., if he ſurvived T., to make 
leaſes for twenty-one years or for three live, | 
7n poſſeſſion, and not 1n reverſion. The mar- ; 
riage took effect, and they had iflve three ; 
ſons. JY., the father, ſurvived his wife, | 
and in 1704, demiſed the premiſes in queſtion | 
to one for three lives, habendum from the | 
day of the date thereof, at the uſual rent, (#;, 
which leaſe had all the formal circumſtances F 
required by the power. And the queſtion } 
matertal to this point was, whether this leaſe ; 
was warranted by the power? And it was | 
reſolved by the court «unanimouſly, conſiſting | 
of Sir Yobn JWWilles, Sir Thomas Birch, Sir | 
Thomas Abney, and Mr. Juſtice Burvell, that | 
it was not; for the demiſe being habendun, | 
« from the day of the date :”* the leaſe was of | 
a freehold to commence 2n futuro, and there- | 
fore, void. : 


Again, where the Dean and Chapter of | 


wet, 2 Wit 7Porceſter, were ſeiſed in right of their church | 


1oRh I 


of one of the manors of Charlton, and, being 


| fo ſeiſed, by indenture, bearing date the 1 


26th of Nov. 1750, made between the Dean } 
and Chapter of the one part, and one Kern | 
of the other patt, for a valuable conſiders: | 
tion, granted the ſaid manor, of which the ; 
premues 1 in queſtion were part, to the plain- | 


tif's 
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iff's lefſor, to hold to him and his heirs 
from © the day of the date thereof,” for the 
lives of three perſons under the yearly rents, 
2c, In this leaſe power was given by the 
Dean and Chapter to zheir attorney, to take 
poſſeſſion of the premiſes, and to deliver 
ſcifin thereof to the leſſee, according to the 
tencr, effef, and true meaning of the ſaid leaſe + 


in purſuance of which power, ſeiſin was 


delivered of the premiſes by the attorney to 
the leſſee, on the 28th day of May 1751. 
After two arguments at the bar, Lord Chief 
ſuſtice Pratt, gave the judgment of the 
court, His lordſhip ſaid, © we muſt not 
rverthrow eſtabliſhed principles of law; that 
2 freehold cannot. be conveyed to paſs in 
future, is a certain principle, and was ground- 
ed on the feudal law ; for if a freehold could 
paſs to commence 7x futuro, there would be 
an abeyance, and want of a tenant agair;ſt 
whom to bring a precipe ; and the law will 
not ſuffer the land to be in abeyance a fingle 
day if poſſible to prevent it; for if it might 
be without a tenant of the freehold for one 
Gay, why not for a year, or fifty years. In- 
deed, at that day, there was not ſuch abſolute 
2:cefiity that there ſhould be an actual te- 
nant of the freehold, as formerly, when real 
Xtions were the only way of trying titles to 
land, and which real writs could only be 

Ft4 _ brought 
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brought againſt the tenant of the freehold; 


becauſe, at-that time, and for 200 years be- 


fore, the fiftitious aCtion of eje&ment againſt 
the tenant in poſſeſſion was, and had been, 
the univerſal practice of trying titles to lands 
aad tenements : and therefore,, if ever there 
were a caſe, where the  aftutia of judges to 
overlook niceties in the law, and to get over 
difficulties of firſt principles which ſtood 
in their way, was commendable, this was 
that caſe,. The old principle of law, that a | 
freehold could not paſs to commence in 
futuro, had no good. reaſon or ground to 
ſtand upon at this day, but without ſaying” 
any thing againſt that old law, they might, 
in this particular caſe, with the authority of 


their forefathers, determine this to be a 
good leaſe, 


The objeCtion to it was not much to be 
favored; it was to overturn a deed made 
upon good confideration, it would make void . 
a great number of church leaſes which were 
penned in the ſame way, and occaſion much 
inconvenience: ut 7es magis valeat quan 


. pereat, was a ground for them to ſtand upon, 


and, therefore, they were of opinion, 7hal 
the freebold remained in the Dean and Chapter, 
after the date and making of the leaſe, and 


until ſeifin was delivered 'by the attorney t0 


- the 
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he leflee according to the: 7enor, efef, and 
true meanmg of the leafe ; and zhen, and not 
before, the. freehold paſſed out of the Dean 
ind Chapter to the plaintiff's leſſor, The 
livery of /eiſin was the only powertul opera- 
tive tranſa@tion ; for if, in this cafe, nothing 
had been ſaid of livery, either in, or dehors 
the deed, nothing would have paſſed by the 
leaſe. The court, therefore ſaid, that they 
would preſume that the power glven to the 
attorney was to make livery at any day ſub- 
ſequent to the leaſe, which they ſaid was the 
true meaning of the deed; for, by the war- 


rant of attorney to deliver ſeiſin in the pre- 


ſent caſe, . the intention of the parties was, 
that the deed ſhould be ſubſtantiated by the 
livery, and, in the mean time, the freehold 
was in the grantor, ſo, that without ſaying 


any thing againſt the old law, that a freehold 


cannot paſs to commence 7n futuro, they 
rave judgment in favor of the leaſe, 


Upon the preceding cafe, three obſerva- 
tions occur, namely, Firſt, That Lord Chief 
juſtice Pratt's argument admits throughout, 
that a leaſe made to hold © from the day of 
tie date,” ſuppoſing it to take effeft by 
Vttue of the deed by which it is made alone, 
5, without poſibility of diſpute or queſtion, 
i leaſe © 77 reverſion ;”” for his whole argu- 

Ff 4 - | ment 
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ment allows that /uch aleaſe, unaided by livery, 4 
1s aleaſe to commence in futuro. Secondly, | 
That this conſtrut1on upon the words © from | 
the day of the date,” was not a corftruttion | 
put upon thoſe words, or to ſpeak more apt- | 
ly, upon that phraſe, in order to invalidate 
feoffments, and render them void ; for, in 
former times, as now, the ſame diſpoſition, 
to ſupport the afts of men, pervaded the 
courts. But the courts ten held, that what- 

ever diſpoſition they might have to ſupport | 
men's deeds, yet, they were not to pholl| 
them by conſtruing their words, 1n dirett op- 

poſition to the natural ſenſe of them. . They 

conceived, that words were the prototypes | 
of ideas, and that they were ſounds to which 
men had affixed acertain import,-by common 
conſent. They, therefore, underſtood them 


thinking themſelves warranted to affix ſuch 
ideas to them, as 7n their fancy, would make 
them beſt ſuit the intention of thoſe that 
uſed them. _ Thirdly, That unleſs that leale 
could have been aided by the livery, it 
could not nave been ſupported without over 
throwing eſtabliſhed principles of law, which 
it was his Iordſhip's opinion muſt not hai! 


it, have been how they might. 


The 
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The next caſe that has occured to me on 
the ſubje&t of a power ſo circumſtanced, 1s 
the Counteſs of Portland's caſe. There, 


leaſe for fifty years had been granted by the 
crown to the Counteſs of Portland, which, 
from private motives, Lord Pembroke, who 
was poſſeſſed of property adjoining to the 
premiſes, ſubject to the leaſe, wiſhed to im- 
peach, For this purpoſe, 'the attorney ge- 
neral was direfted to file an information 
upon the part of the crown, for the premiles 
under leaſe, which was accordingly filed-in 
the Exchequer. A variety of objections 
vere made to different flaws ſuppoſed to be 
In the leaſe, of which the principal one was 
founded upon the civil lift a&t, 1 Anne, fat. 1. 
(7, which directed, <«« that all leaſes to be 
granted of any of the crown lands ſhould 
be void anleſs made to commence from the 
late or making thereof,” whereas this leaſe 
vas made to commence *© from the day of 
tte date-or making ;” and it was contended 
1 the part of the crown, that © from the 
late,” and © from the making,” were in- 
duſive, and that the a& of parliament had 
txpreſs]y declared that the leaſe ſhould be 
n thoſe terms; but, that © from the day 
0 the date,” 
the leaſe was void for the variance in point 
commencement, The leaſe being a leaſe 


In 


was excluſive, and therefore 


Att. Gen. v. 
Counteſs of 
Portlane, 


a cited, Cowp. - 


{35 
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f 


1 reverſion, when the ſtatute authorized i | 
teaſe 1n poſſeſſion on/y. On the part of the ' 
Counteſs it. was contended, that ** from the. 
date, and from the day of the date,” were | 


both the ſame. Sir Thomas Parker and Mr, 
Baron Rernolds were of opinion with the oh- 


jection, that it was a void leaſe; becauſe it | 


commenced 7x futuro. The two other ba- 


rons were of a different opinion upun this M 


point, but upon another point they were 
alſo of opinion, that the leaſe was void. $Þ, 
that for different reaſons they were all of 
opinion that the leaſe was void, 


J 


The preceding caſe 1s cited from a looſe 


ſtatement, in the caſe of Pygh and the Duke 
of Leeds, which furniſhes no account of 


the grounds, upon which the judges dif- 


| fered upon that part of the caſe, now under 
conſideration ; and although the author has 
taken conſiderable pains to obtain a more 
foll account of ir, and, with that view, has 
raced it into private hands, upon appli} 
cation, he found thoſe who were in poſſeſſion 
of it were under engagements, not to pet- 
mit an inſpe&tion. But, even in 3ts preſent 
obſcure ſtate, it furniſhes ground to ſurmile 
that the judges, who oppoſed the opinions 
of Sir Thomas Parker and Mr, Juſtice Reynolds, 


mu 
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zuſt have reſted upon the particular pen- 


ing of the habendum there, viz. © from the 
ty of the date or making,” which furniſhed 
round for arguing that, to ſupport the 
aſe, ef ut res magis valeat quam pereat, the 
words, © day of the date or” might be con- 
ered as ſurpluſage and left out, in which 
ale the leaſe would correſpond with the 
tatute; for, 1t would then be a leaſe to 


gmmence © from the making.” But it 


kems to be extremely queſtionable how far 
conſtruction, which 1s ſo totally repugnant 
berammatical accuracy, according to which 
ie proper conſtruction would. be from the 
ky of the date,'or from the day of the mak- 
(6, which are ſynonimous, would have been 


inifſable 1 in law. 


pain, where B., ſeiſed in fee of certain 
ereditaments, by her will gave and deviſed 
tame to her nephew for life, with re- 
under to his firſt and other ſons in tail 
ule, and the iſſue male of the body of ſuch 
ns, and in default of ſuch iſſue, remainder 
fer, And in the will there was contained 
« following power, namely, © I do hereby 
are, ele, and appoint, that it ſhall 
lawful to and for my ſaid nephews at 

time or times, when they ſhall come 
| into 


Doe on the 
dem. of 
Baynton v, 
Watton et 
al. Cow- 
per 189, 
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into the aCtual poſſeſſion of the ſaid _ 
mifes hereby by me given to then 
aforeſaid, by any writing or writings to hel 
ſubſcribed and ſealed by any, or either of 
them, when poſſeſſed of the ſaid premiſe 
as aforeſaid, in the preſence of three wit 
nefſes at the leaſt, to demiſe, leaſe, 9 
grant the ſaid premiſes, to each of then 
hereby granted as aforeſaid, to any perf 
jon or perſons whatſoever for the term « 
one and twenty years, or under, or fc 
any number or term of vears determinablf 
upon one, two, or three hves, 7 poſeſſu 
and not in reverſion.” The teſtatrix died 
and hen the nephew, by indenture execute 
with the forms that the will required, de 
miſed all and ſingular the premiſes 1n quel 
tion to a leſſee, to hold unto the leſſee, he 
executors, &c. © from the day of the dat 
hereof, for and during and unto the full en 
and term of fourſcore and nineteen years, fro 
thence next enſuing, and fully to be con 
pleat, and ended, if three perſons there 
named, any or either of them, ſhould ſolo 
happen to live. The queſtion was, whetik 
this was a good leaſe under the power! | 


it was objected, that this leaſe, veil 
mate to commence © from the any 


the dale,” was a leaſe in reverfion and 00 
3 polſcl;0 | 
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poſſeſſion, and therefore not purſuant to the 
power. | | 


On the other fide it was admitted that the 
wthorities were deciſive 1n caſes of freeboid- 
{miſes; but a diſtindtion was attempted 
to be taken between thoſe, and caſes of 
laſes under powers; and a note at the end 
of the report of Freeman v. Weſt, 2 IWilſon 
165, was urged, where 1t 1s ſaid that Mr, 
uſtice //i/mor, at a former trial in eje&tment 
won this ſame leaſe, was of opinion, that 
"from the date,” and © from the day of the 


lied 
pw” late,” was the very ſame, and both included 
1.89 day. Bur Lord Mansfeld ſaid that the. 


Inte alluded to in Y/7//ou muſt have been 
niſtaken., And Mr. Juſtice Aþbur/t ob- 
krved that Mr, Juſtice //7Imor, 1n the caſe 
uded to, left it to the jury to ſay, whether 
ley would not preſume that livery of /eifin 
"ns made ſubſequent to the leaſe. And all 
le judges were unanimouſly of opinion that 
lie leaſe was bad, and that, although it was 
ivery hard caſe, the authorities were tog 
Many to be got over. 


*ny one who peruſes the preceding caſes 
3 this point, (eſpecially the latrer in 
PFch the court of King's Bench were clear, 


ep! | : 4 bo 
ved, and unanimous in opinion, that the 
Jaw 


hein 
du) 
| not 
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| Taw on this point was ſettled beyond the poſ. 
ſibility of being ſhaken) would naturally] 
conclude that this rule of conſtruftion re. 
ſpefting the legal import of the phraſe © fron 
the day of the date” in the habendum of 4 
deed would have been no more litigated ; | 
but that did not happen to be the caſe; for 
ſome looſe words thrown out by Lord Marſh 
field, in delivering his opinion thereupon 
left a ſhadow of hope till remaining, ſuf 
ciently ſtrong to induce any future claimant 
under a leaſe ſo circumſtanced, if any ſuc 
ſhould ariſe, to make one other effort to ſhakt 
this conſtruction of thoſe words, ſtrongly as 
ſeems to be fortified by the preceding adjudica 
tions. The expreſſions I allude to were thele 
His lordſhip ſaid, that he applauded Lorg 
Chief Juſtice //iImo?, for leaving it to ti 
Jury to preſume livery of ſeifin in the la 
moment of the day, and that, if the caſe 1 
queſtion could be determined that way, | 
certainly ſhould wiſh for it ; but it could not 
If the counſel therefore thought that they couidji 
a contrariety of authorities, he ſhould be gia 
| tolay hold of it, and bring the matter back 
common ſenſe, - and the cleareſt principles 
juſtice, Adding, that the word incluſive 
excluſive would be deciſive. There i \Y' 
a queſtion of conſtrution, which v0 
ſhould be implicd. However it ſo _ 
| th4 
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that the counſel, in ſupport of the caſe then 
in queſtion, either did not, on ſearch, difco- 
ver, OT preſumed, without ſearch, that they 
could not diſcover any ſuch contrariety. 
Nor were the court themſelves aware of any 
ſuch diſagreement in the caſes, Burt one 
man by ſuperior talents, or ſuperior induſtry 
frequently diſcovers what to another man 
lefs acute or leſs laborious, 1s totally 1m- 
perceptable. Nay, ſometimes the ſame raan 
1s incapable of diſtinguiſhing, at one time 
and in one view, between things, which, at 
another time, and in a different view of them, 


hakt 
way alte&t his ſenſes as diametrically oppoſite to 
Tea eack other. One, or both of theie things 


happened on the preſent occaſion ; for, al- 
though the court and counſel in the pre- 
ceding caſe thought, that the current of de- 


0 th | 

« oi £905 was uniformly one way, a cate ſoon 
aſs aroſe, in which a different opinion was, for 
ay, he firſt time, broached ; and in which the 
14 off ©2vrt of King's Bench, compoſed ot the 


lame members as it was when the caſe of 


uid ji 

A Dee and Walton was decided, diſcovered, 
ack that they had been all in the Wrong 10 ther 
ples jadgment on that caſe; for, that the point 
\ive i © taken to have been ſettled by a ſeries of 
EY olemn adjudications aniformly one way, was 


lo far from being decided that way, that, onche 
*0ntrary, taere were No /Wo COnNcurient Jiid;z- 
merits 


Pugh v. 
Duke of 
Leeds, Cow- 


per 714. 
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ments upon it. The conſequence of which | 
was, that this court thought themſelves at ; 
liberty to decide on the ſubject, as in their # 
diſcretions ſhould ſeem -beſt, under the cir. 8 
cumſtances of each caſe as it aroſe, | 


j{ 
The caſe I allude to is that of Pugh and | 
the Duke of Leeds, which was decided in the Wil x 
court of King's Bench the 28th of Noventer, WM .. 
1777, about three years after the deciſion te 
of the caſe of Doe v. Walton. = ; 
W; 
This was an fue. to try, whether a leaſe WM 
made by a tenant for life, to his daughter, WM |: 
by virtue and in purſuance: of a power re- W:,, 
{ſerved to him under his marriage-ſettlement, 70 
was a good and valid leaſe. The. power re-| 
ſerved was to leaſe the premiſes for any term 
or terms of years, not exceeding twenty- WM li 
one years in poſſeſſion, and not in reverſion, Wit 
remainder, or expe&ancy, reſerving the belt WW 1: 
improved rent, &@c. The habendum of the WW. ; 
leaſe made was in theſe words: to hold t Wn: 
the ſaid Elizabeth, her executors, &c. © from Wc! 
' the day of the date” of the ſaid indenture Wir: 
for twenty-one years, £c. On the trial a ver- WI t 
dit was found for the plaintiff the huſband Wi 
of the leſſee, ſubject to the opinion of the Wil: 
court upon the following facts ; namely, that leh 
tenant for life being ſeiſed, and in poſſeſſion, "2" 


executed | 
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xecuted the leaſe in the ifſue mentioned, , {| 
nd a counter-part thereof was executed by 
he leſſee that the rent of 57 1. reſerved by 
the leaſe, was the moſt and beſt approved = 
early rent, that could be reaſonably had for |} 
the premiles ; and, that the leaſe was in ij 
xery other reſpect, made agreeable to the W 11 
yower reſerved to the ſaid tenant for life, "11 
excepting as to the commencement of the Bi! 
term mentioned in the ſaid leaſe. Upon ll 
which the queſtion ſubmitted to the court 
ms, whether the ſaid leaſe, being made to 
ommence © from the day of the date” 
hereof, the ſame was duely executed, ac- 
oding to the terms of the above-mentioned | 
power ? 
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The counſel who argued againſt the va- Supra. 
Idity of the leaſe, relied on the authorities | 
i Doe ex dem. Baynton v. Watton, and of 

Vieex dem. Gearing v. Shenton, Wich. 16 Geo. 

{ B, R. as decifive of the point. Ard 
Otended that the objection equally applied 
bchattel leaſes under powers, as to freehold ; 

br that in chattel leaſes the party was bound 

7 the power, in freehold, by the law. And, 

fo, this power was 11] executed and the 

eaſe bad ; for, it was not to commence un- 

llthe day after it was made, and if one day 

Might be excepted, twenty, or ons hundret, 

(GG 8 Might, 
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might. But the court were unanimouſly of | 
opinion, that the leaſe was good, and the | 
power well executed, 


The ground of this opinion and jude- | 
ment was, that © from” might, in vulgar ; 
uſe, and even in the ſtrifteſt propriety of þ 
language, mean either mclufive - or exclu-Þ 
five. That the parties neceſſarily underſtood 2 
and uſed it in that ſenſe which made theirl 
deed effettual. — That courts of - juſtice werel 
to conſtrue the words of parties, ſo as to ef-f 
fecuate their deeds and not to deſtroy them, 
more eſpecially, where the words themſelves 
abſtratedly might admit of either mean-Wi | 
ing. That, after arranging all the caley 
upon this ſubje&, the authorities appeared 
to be in an unſettled ſtate, and were then Wil | 
felves fo many contradiftions backwards ail . 


forwards. : F 


| I propoſe, in oppoſition to theſe grounds 
to ſhew, that the word © from,” as well It 
ſtrict grammatical ſenſe, as in the ordinal - 
| import thereof, when refering to a certail ,; 
point, as @ terminus 2 quo, always excluded F 
that point, That .if, in vulgar acceptatio 

it were capable of being taken indifferent! 
either inclufively or excluſively, yet, chat i 


jaw, it has obtained a certain fixed 1mpo! 
| | ": 
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and is always taken as excluſive of the 
terminus a quo; and, conſequently, that the 
terminus a quo 1n this caſe, being © the day 
of the date,” that day muit be excluded. 


If I ſucceed in either. of theſe objects, ir 
muſt follow, that the court of King's Bench, 
upon their own principles, were wrong ; for 
Lord Mansfield, in delivering the opinion 
of the court, reſted the validity of that judg- 
ment upon theſe two grounds ; Firſt, 
That the word © from,” according to its na- 
tural import, 'may, in a caſe like the preſent, 
be taken indifferently znclufive or excluſive. 
Secondly, that the words, © from the day 
of the date,” had, in caſes like that under 
conſideration, been adjudged 7#ndifferently 


emphatically to ſay, that they were themſelves 
ſomany contradiftions backwards and forwards.” 


In the accompliſhment of this object, I 
muſt beſpcak the patience of the reader ; for, 
rom the number of authorities extant upon 
this fubje&t,” ro which I ſhall be under the 
neceſſity of recuring, to ſhew what is the 


ind the real grounds upon which all the 
ales turn, I am afraid I may appear tedious. 
But, when it is recollected that the jame caſe 


Gg3- may 


To 


both ways, or, as his lordſhip was pleaſed 


| Preciſe ſtate of the law upon this ſubject, 
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may again occur, it being more than pro. j 
bable that many purchaſers have laid out fl 
their money on eſtates ſo circumſtanced, un. i 
der an idea, and with advice, that ſuch leaſes Þ 
under powers were void; and that at all | 
events, this queſtion muſt perpetually ariſe f 
in a vaſt variety of inſtances, it will not, [] 
truſt, be deemed irrelevant to a treatiſe on | 
this ſubject to diſcuſs it a little at large; | 
eſpecially as though, with reſpeC to thecaſes | 
to which I allude, this deciſion might, if 
the principle thereof could apply to them, 
be concluſive; yet they, as differing in cir- 
cumſtances, will each of them afford ground} 
of litigation, founded upon the exiſtence ofa 
ſucceſſion of former authorities diametrically 
oppoſite to that now under diſcuſſion, But 
if theſe grounds were not ſufficient to juſtify 

this attempt, there is another which I know 
will inſure me the candour and attention of 
every Engliſh lawyer, and that 1s the re: 
flexion that my objeC 1s to 7e/cue the vent: 
rable names of a Coke, a Holt, and a Hat, 
and of all thoſe diſtinguiſhed charaQters, who 
have been ornaments to our profeſſion to! 
a terin of two hundred years, from the /: 
vere cenſure thrown upon them by the n& 
ble lord, who delivered this . judgment it 
Pyzh and the Duke of Leeds, when he al- 


armed; © that the authorities down to the 
eat 
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fear 1743, a Period of two hundred years 
were ſo many contradictions, xo? much to the 
ker of the Jearned in Weſtminfter-Hall to 
embarraſs a point, which a plain man of 
common ſenſe, and underflanding would have 
# dificulty in conſtruing.” 


Thoſe great men conſidered the law of 


; WH cial property in this country, © as @ fine ar- 
WH tifcia! fem full of unſeen connettions and 
if WY nice dependencies; and that he who broke 
n, WY {ink of the chain endangered the diflolu- 
r- Wi ton of the whole.” They therefore had. 


one great obje@t in view, They endea- 
voured to hand down to poſterity that ob/e 
code of law, of which 7hey were the expoun- 


{rs, pure and unblemiſhed in all its native 


miles and conſequences, poſſeſſing all the 
implicity, and, 11 @ great degree, the cer- 
lanty of mathematical demonſtration. They 
traded the introduttion of a diſcretionary aus 
tiority, in: the court in all caſes, as miſchie- 
"to the ſuitors, and big with inconve- 
tince and difficulty to the judges. They 


: 00 ad laid down in Caltir's caſe, Jubex Bonus 
ont NO N!HIL EX ARBITRIO SUO FACIAT, NEC PRO- 


OSITO DCMESTICAL VOLUNTATIS, SED JUX- 
1A LEGES ET JURA PRON UNCIET, 


beauty, conſiſting of a regular train of pre-. 


Ge 3 But 


BlackiRone's 


argument in 
Perryn v, 


Blake. 


Wt in their minds that admirable precept 
7 Co. 2 
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But to return to the ſubje@ under con. | 
fideration, Among other arguments uſed jn : 
ſupport of the deciſion in queſtion, it is ſaid, | 
« that in grammatical ſtritneſs, and the 
niceſt propriety that the Engliſh "language 
adimits of, the ſenſe of the word rRoM, muk; # 
always depend upon the context and ſubject | 
matter, whether it ſhall be conſtrued incluſive, | 
or excluſive of the terminus a quo; and that 
whilſt the caſe was arguing, an hundred in-J 
ſtances and more occured, both in verſe and 1 
proſe where it was uſed both incluſively and} 
excluſively.” In anſwer to a poſition fo put, 
and which goes no further than a ſimple al- 
legation of the fat, it might perhaps be (vf-| 
ficient to put the negative on the point, by 


avering the contrary propoſition, This " 
difficulty would have been avoided had the WY & 
chief juſtice thought proper, in this call ® 
to have ſtated in rterminis, any one of thei © 
hundred inſtances that occured to his mind " 
on that occaſion, I confeſs, with great d-Wl 
ference to that diſtinguiſhed charater, 1 'a! 
am at a loſs to find one, where this partic hap 
« from” 1s uſed with reference to a compuls Pre 
tion or diſtance of time, in which, in gram % 

al 


tical firineſs or propriety of language 
that is the caſe. Innumerable inſtance 
where the contrary ſenſe prevails, preſs 11 
ſtantly upon the mind ; as from London i 
Richmorh 


$--083-.3 


Richmond 1s ten miles, or more pointedly 
n this deſcription, ©* his regiment lies half a 
mile at leaſt, South from the mighty power 
of the king” in alluſion to place.—-From 
twelve to two in alluſion to time.—From 
the fire of London, in alluſion to a fa&t; or, 
more properly, to expreſs a certain time by 
refering to a certain fa, or © from firſt 
to laſt,” in point of ordinary converſation, 
in alluſion to continuance. In each of theſe 
phraſes, when conſidered, the word © from” 
will be found to be excluſive. For, if a 
man engaged to go from Lexdon to Richmond 


t,1 

\_ WJ 0an hour, under a penalty, he clearly would 
WY void the penalty, if he ſet off from the Stones 
by, end, So, in the other inſtance, the half mile 


muſt be excluſive of the regiment and the 
king's forces. Again, if a man were bound. 
to be at a certain place to receive a thing 


hel tendered from twelve to two, he clearly 
in(8 ould have no occaſion to be there before 
dc: velve. And, if an event were to be aſcer- 


ined by the number of years at which it 
appened fince the fire of London, all time 
Previous to that. fire would be excluded. 
and, although, at the firſt view of it, the 
Womatic expreſſion of, © from firſt 10 laſt,” 


age 
nceYF tems tro include both, yet that may be. 
; nM "lvered by alledging, that the word © from” 


101 1 fe is not uſed with reference to a compu- 
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tation of time or diſtance, . but to denote x 
ſucceſſion of events, as in the inſtance cited 9 
| by Johnſon in his diftionary, out- of Burnet, | 
viz. theſe motions we muſt examine, © from | 
firſt to laſt,” to find out what was the form | 
of the earth ;. or from Addiſon, viz. © he big 
her from time to time” be comforted. 


But this 1s not only the ordinary ſignif. | 
cation of the word *© from,” but alfo the le. } 
gal ſignification of it, and has been fo con-} 
| fidered for a period of four hundred years: 
| | a length of time which, I ſhould apprehend, 
| would be deemed ſufficient to ſettle, be- | 
B | yond diſpute, the ſenſe of any term either! 
; Y of art or ordinary converſe. For we find} 
in the Year-book, Eater term, 40 Edw.. 

18 3. that John Duke of Lancaſter, and Blanc 
his wife had ſome time before brought 
feire facias againſt the Lady Latimer, who 
prayed aid. of him in reverſion, and after- 
wards 4 proteQtion was procured, and the | 

Gate of the proteCtion was ** /eptimo die Ja- 
nuari 2 /eptimo die Januar per unum att- 
; | uum dzraturum;” and on a queſtion, whether 
| 1. 14a the firſt day « of January was included therein, 
| £59k, , He hyn It was Held per Candiſh, that the rſt day of: 
EEG Re 35 Fanuary was zet to be accounted within the 

ar 174 PAyEAr, So 17 ich. 21 Ed, 4: fol. 37+ ph% 
$ Cot Fre” A On. the. firſt. day. of the term, ſeveral writs 
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of adjournment came to the juſtices of both 
tenches, to adjourn the term until the «tas 
of St. Michael, and the writ in the Common 
Pleas was read, in which it was recited ; for 
that the king was gone againſt his enemies 
in Scotland, and for divers other reaſons, 
wolis mandamus et cuilibet veſtrum quod 6mn- 
modo, placita ſeu querela, brevia et billa, ab 


avis San# Trinitatis in ofavis Santi Mi- 


thaelis, et craftins Fohannis 15, Trinitatis. 
| Fohannis 15. Tohannis adjornart facias. 
Upon receipt of which writ Brian ſaid to 
Clemey, juſtice of the King's Bench, P7get, 
ſremaile, and others , then preſent, that by 
this writ they could not adjourn the term 
until the fourth day, after the octave of the 
term, which was the day, becauſe the writ 


ws ab offavis, which excluded the octave, - 


butif the writ had been in ofavis, vel in & ab 
avis; they could then 'have adjourned 


te term on that day, viz. the third or el- 
oin-day, And of this opinion were all the 


judges, 


Tis likewiſe ſaid that © if the parties in. 


tie caſe of Pugh and the Duke of Leeds had 
ded the words © incluſive” or © excluſive,” 


lie matter would have been very clear. If 


liey had ſaid from the day of the date in- 
five, the term would have commenced im- 
; | mediately ; 


Or « oo” 
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MENG if they had ſaid, from the af 
of the date exclulive, it. would have com. F 


_ Ing incompatible with what precedes, mul 
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menced the next day. *© It feems that ſome 
better authority. than bare. allegation is ne-f 
ceifary to be produced,” before it can be ad} 
;mMtted that the caſe would have been al. 
zered, had either of thefe words been added ;1 
for if that which 1 contend -for be true, ; 
namely, that the word «& from” ex vi ter-l 
93111 excludes the termimus a quo, I cannot} 
conceive that the addition of the word © in-l 
cluſive” would alter the caſe, /o as to give 
the word © from” a different conſtruction 
from that which it would otherwiſe receive ;| 
becauſe, if the word © from,” in legal con 
truction, as well as in natural import, be 
excluſive, the addition of ** incluſive” cans 
not alter the ſenſe of the word © from:” tolf 
« wiclufive” in that caſe 1s repugnant 
*« from;” and then the ſentence being com 
pleated, and perfe&ted by the word © from” the 
day of the. date,” the word © inclufice” be: 


ag rejected as repugnant. Many inſtance! 
might be pur, in which the law rejects word: 
ac ded after. a ſentence compleated, which 
are, in their nature, repugnant to what hal 
preceded. Thus, if a man grant rent 0 
of Janc, proviſo, that 1t ſhall not charge th 


land. . The proviſo is void. . And if a fed! 
men 
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nent be made upon condition that a man 
go from Weſtminſter to Rome in three hours, 
he condition 1s void for the impoſſibility. 
Now, to apply theſe inſtances to the matter 
n queſtion - a man demiſes in words which 
x 0} termint conſtitute a leaſe in reverſion, 
nd then adds words, repugnant to thoſe 
hat have preceded, becauſe they make a 
aſe in poſſeſſion ; both cannot ſtand; upon 
the face of the leaſe then, ſome part of it 
nuſt be rejefted ; the court 7hex having the 
eaſe onty under conſideration, would ſupport 
that part of the habendum which was clearand 
jerfect, and rejet the additional words, 
that were repugnant. As a leaſe to com- 
nence © from the day of the date inclufive,” 
It could not take effet ; becauſe, © from | 
leday of the date is, ex v1 termini, excluſive,” i 
nd incluſive and excluſive are oppoſite | 
| 


terms, Thus, upon a queſtion, as to the Hemmings v, 
nalidity of a leaſe for lives habendum, © a Tet: 
te datus,” the jury found a demiſe made the infrz. _ 
Ith of June, 44 Eliz. by indenture of the f l 
ame date, with letter of attorney to make | I! 
livery; and that livery was made thereon, 
lie 23d of July. It was held by the court 
nanimouſly, that it was a demiſe 2 the 
me of the date, and that when the jury found 
INat livery was made afterwards, viz. the 
3% of July, this was repugnant and void : 
- an 
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and the leaſe was held to be bad. And rel 
if the court could have elected, to reje& hel 1 
date and adhere to the livery, the leaſe would 
have been good, 


FOOT; hs ds 6s rt _ Ka 


But it may be ſaid, that if part of the 
words of the leale muft be rejected, and by 
rejefting one part thereof, the inſtrument 
will be valid, and by rejed&ting the otherf 
part thereof, the inſtrument will be void, a 
court would then conſider how they could 
ſupport the inſtrument, and would expunge 
that part of the leaſe which would prevent 
it from taking effeft. They therefore woul 
conſider the word © day,” in ſuch a caſe a 
this, as furpluſage, rather than the word 
<« mnclufive;”* admit that it would be 6 
The argument ſtill holds, that both term: 
cannot ſtand together; for if it be admitted 
that, ** from the day of the date,” and © 
clufive,” are irreconcileable, which I contend 
for, the.inſertionof, or implying of © inclufne 
would not have helped the caſe 7n gue 
unlels © day” had alſo been rejected as for 
pluſace. And to imply one word and reje 
another, where words in an inſtrument at 
ſenſible and intelligible without fo doing)! 
going rather further in legal refinemen 
than any caſe I have yet met with 
done, 


Othei 
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Other arguments are uſed upon this oc- 
ahon, which at firſt ſeem plauſible, but 
which appear to me to be equally illuſory 
ith thoſe to which I have already attempted 
p give an anſwer, It is ſaid, © that the 
ontext and ſubje&t matter in the caſe in 
qeſtion ſhew, that the conſtruction here 
hould be znclufive, as demonſtrably as if ** in- 
tyfve” had been added; for that it was a 
kaſe under a power ; that the leaſe refered 
bthe power, and the power required that 
the leaſe ſhould be a leaſe in poſſeiTion.” 
|t has been obſerved, that the addition of 
tie word © incluſive,” in this caſe, would 
ot help the leaſe, without the rejection of 
lie word © day;” it has been alſo ſubmit- 
kd, that both cannot be done. It will not 
ierefore be neceſſary to make any further 
bervations as to that poſition ; and as to' 
mug from the intention of the donee of 


10 WE executed a power, without rendin? 
10088" Go it in a valid manner. But the queſtion 
fur” the courts confideration is, is it done in 


lid manner ? is it executed as the power 
Urants ? for, if it be not, there 1s another 
Kon's intention to be conſulted, whoſe in- 
Mon muſt prevail over that of the donee 
the power; namely, that of the donor. 


le power, it is readily agreed, t!tat no man . 


$ A = CT 
_ 


WT ſuch leaſe is not derived out of the eſtate. 


of 
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of the donee, who 18 but tenant for life, buf 


—_ 


out of the eſtate of the donor, by limitatiogl 
of the proviſo in the ſettlement. Then dif 
the donor intend, that a leaſe ſhould attach 
upon his property, not executed according 
to the power? He certainly did not, | 
tollows, that, as the donee cannot make thi 
leaſe but by virtue of the power, if the leaf 
be not agreeable to the power, it mult failf 
The court of King's Bench felt the forced 
this argument, or they would not have rd 
forted to the expedient of imploying thi 
word incluſive. But why, as between thi 
leſſor and leſſee 'in this caſe, ſhould anf 
thing be implied that does not de fa exill 
The power 1s merely a leaſing power, create} 
to enable the tenant for life to demiſe 
certain term, upon certain condition 
and ſubje&t to certain reſtriftions. 0q 
condition is, that no leaſe ſhall be grant 
but in peſſefſion. It is then the buſinels 
the leflee to take care that his leaſe purlvd 
the power. No argument can be uſed 
his favor againſt the donor of the power, « 
the remainder-man, deſirous to enter Upy 
the premiſes, after the death of the particull 
tenant, but that the Jeaſe is purſuant 1019 
power, Therefore, in analogy to the | 
guage of Lord Mansfield, in Keech v. Ha 


namely, * that whoever wanted to be " 
. v q 


> 


_ 
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vhen he took a leaſe, ſhould enquire after 
nd examine. the title deeds.” 1 argue 
ere, that the leflee, if he wants to be ſecure 
ander ſuch a leaſe, muſt i2quire after the 
zower and ſee that it be purſued. For uf the 
yower be xof purſued, the remainder-man, 
« he who 1s intitled to the eſtate ſubjeQted 
thereto, has as good a right, nay a better 
noht, both 1n law and 7n equity, to avoid the 
kaſe, than the leſſee has to uphold it. We 
re warranted in this poſition, by the autho- 
rity of Lord Cowper, in Orby v. Mohun, 
who ſays, ** that the requif!ions impoſed 
won the tenant for life in making ſuch a 
kaſe being a reſtraint of the power, muſt be 
ken ftri&ly againſt tenant for life, becauſe 
of the limited ads he 1s to purſue; and 


literally, for the remainder-man, becauſe 


that reſtraint was intended for his benefit ; 
for, ſays his lordſhip, though the power be 
for the benefit of the tenant for life, yet the 
feltraints are put upon him for the benefir 
of the remainder-man ; and, if the court were 
020 on both the reaſons together, yet it 
muſt ſtill be taken for the benefit of him in 
remainder.” And Lord Mansf#/d laid down 
te fame dofrine in the famous caſe of Toy- 
or v. Harde, 1 Burr. 120. There, hislord- 


ſip ſpeaks in the following forcible manner : 
"The intent of parties who gave the power, 
| ought 
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ought to govern every conſtruftion, He tg : 
whom it is given has a right to enjoy the 
full exerciſe of «it: they, over whoje eſtate 
it is given, have a right to ſay, « ir hy 
not be exceeded,” the condition ſhall not be 
evaded, it ſhall be ſrily purſued, in forn : 
and ſubſtance. And all aQts done under af 
ſpecial authority, n0z agreeable thereto, nor 
warranted thereby muſt be void.” 


The argument * from the leaſes refering 
to the power,” appears to me to be equally} 
fallacious ; for how can a reference to the] 
power help an a& not warranted by thef 
power ? adjudging from the power 'and the 
act, how can they be conſolidated ? 


But, fay the court of King's Bench, © the 
validity of the leaſe depends upon its being] 
a leaſe in poſſeſhon, and it is made as a provi- 
ſion for an only daughter. He mult intend 
to make a good leaſe. The expreſſion then 
compared with the circumſtances, is as ſtrong 
in refpect of what his intention was, as if he 
had ſaid in expreſs words, * I mean 1t a8 
leaſe in poſſeſſion, I mean it ſhould be ſo con-| 
ſtrued,” if it be ſo conſtrued, the word 
« from” muſt be incluſive. It ſeems t00 
much to ſay, that a man, in an inſtrument 


ftrifly legal and formal, as a deed or leaſes 
| | ; ma) F 
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may direct how his words ſhould be conſtrued, 


port. Were a man to convey an eſtate to 
nother for a valuable conſideration, by leaſe 
ind releaſe, and therein limit the eſtate fo 
he purchaſer, © in fee,” or © for ever,” 

xithout, inſerting . the, uſual formal words, 
«20 him and his heirs,” in the limitation, 
the res reſt compared with the circumſtances, 


would as neceſſarily infer an intention, in the 
contracting g parties, that one ſhould convey, 
and the other enjoy the eſtate, as the res 
vfe do in this caſe ; and would as ſtrongly. 
move the intention of the parties, as if the 
releafor had, 2 expreſs words, ſaid, I mean 
the words © in fee,” or the words *© for 
ner,” ſhould have the ſame import, as the 
words © to him- and his heirs,” and ſhould 
onvey the ſame eſtate as they would. Nay, 

heir natural import is preciſely the ſame : 
Y ad, if intention were the ſole ground of con- 
lion, the words © 7 fee,” or © for ever,” 
muſt have that operation. But, although 
lie releaſor may have intended to uſe them 
a that tenſe, the heir at law, or remainder- 
mn, will view them in another; for 
le will lay, thele words muſt be under- 
food according to their legal import ; and 
WM law fays, that theſe words and circum- 


5, lances, whatever they may 1mport 1n private 


yy TM opinion, 


Or thereby alter their natural or technical im- - 
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opinion, import nothing like that in J;. | 
minſter-Hall, A donor or leflor may ay, | 
he means what he pleaſes, bur he muſt have 8 
done what he meant, or his aQs will not at. 
tach upon the eſtate ; for as long as the law 
conſiders doing as one thing, and intending 
to do as another; ©-7zntending,” without 
« doing,” will never bind the rights of third} 
perſons, | 
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But, then the *court of King's Bench fay,| 
« the leaſe was made as a provilion for a} 
daughter.” It is difficult to diſcover how 
the leſſee's being a davghter can help the 
argument, unleſs it is uſed to intereſt our 
paſſions, in the event of the cauſe. The ar- 


gument that the leffor, a&ting under ſuch 2M « 
power, meant, from the very circumſtance 00888 t 
moving toward effeCting it, to execute it nM « 
a valid manner, in the caſe of ſuch a lea 
made to a ſtranger, appears to me, to dM i 
equally forcible : for this power of leaſing b 
is not meant to give any advantage to ti ti 
tenant for life, except that of being able toil 4 
contract with a leſſee upon ſuch terms, i f: 
will induce a tenant to give the beſt ren_hÞ le 
for the premiſes. He is intended, by IM c: 
donor, no benefit from the eſtate after his liQYM 
intereſt therein determines. Therefore, 1M t} 
1s reſtricted, in the execution of ſuch pov tu 


{({ 
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to reſerve the beſt rent, and to do every 


thing to fecure to him in remainder, the full 
and abſolute enjoyment of the eſtate, Such 
leaſe, therefore, cannot be made upon fines 
paid, as church leaſes may, nor is a leſſee 
under them, intitled to an equal degree of 
favor, in an abftratt view of the tranſaQtion, 
as 2 leſflee under a church leaſe; for the lat- 
teris a purchaſor for a valuable conſideration, 


viz, for a fine, and has paid the purchafe | 


money in a groſs fum. But a leſſee, under 
theſe ſpecial leaſing powers, 1s to be viewed 
in the ſame light as any under-leſſee, who, 


if his leffor's title be bad, or if his convey- 


arice be imperfet, muſt fail, in a conteft 
with thoſe who have atitle paramount to that 
of ſuch leſſor ; for it is the negligence of 


the leſſee, that he did not ſee that he was ſe-_ 


cure in his title, et Jeges wvigilantibus non 
 dormientibus ſubveniunt, And 1t his title be 
imperfeCt, and the title of him in remainder 
beperfect, the former muſt fail in the compe- 
tition, Such a leaſe they being made to a 
daughter, rather furniſhes arguments againſt 
favoring it than otherwiſe; for, unleſs the 
leaſe be de faFo, a fraud upon the power, it 
can never furniſh a proviſion for a daughter : 
for ſuch leaſe is intended, by the donor of 
the power, to be a mere farming leaſe, and 
luch as a man would make were he actually 
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owner of the eſtate, and procuring the bef 
bargain for himſelf that could be had: and, 
though it may happen, from accidental cir- 
cumſtances, that ſuch a power may be legally | 
executed by being formally, though in truth 8 
not /ubNlantially purſued, as where an eſtate 
becomes worth more than the ancient rent, | 
and the ancient rent 1s the criterion, by which F 
the value 1s to be meaſured ; yet, ſuch a 
leaſe 1s, in truth, a fraud upon the power, 
and inequitable in reſpeC of the remainder- | 
man ; for by the manife}t intent of the donor, | 
he ought, when his intereſt veſts in poſſe(- | 
ſion, to have the fu// and compleat enjoyment. | 
Where then 1s the equity upon which ſuch 
leaſe, if irregular in the moſt minute circum- | 
ſtance, ought to be ſupported? How can | 
its being intended as a proviſion for a | 
daughter, furniſh an argument in its favor, | 
when it was not 7ntended, by the donor that | 
it ſhould be applied for that purpoſe ? If 
either ſide be intitled to favor, it is the re- } 
mainder-man, whoſe right is violated by 
ſuch leaſe, not the leſſee, who holds again} 
the intent of the donor of the power, and in 

prejudice of the remainder-man. 


It is contended, that this conſtruction of 
the words, from ihe day of the date, 1s 9 fub- | 
tlety. Is it a ſubtlety to expound words ac- | 
cording | 
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cording to their natural ſenſe and import ? 
certainly not. Is 1t a ſubtlety to annex to 
particular words a certain technical meaning; 
and, thereby, to prevent the poſſibility of 
queſtion reſpecting their ſignification ? Any 
one who will attend in Y/eſtminſter- Hall, and 
obſerve the endleſs queſtions that ariſe upon 
the intent of parties, in the uſe of words in 
wills, and how few queſtions are there agita- 
ted, reſpe&ting the meaning of words uſed in 
ſtrict conveyances, where they have a fixed, 
known, technical import, muſt anſwer, no. 
Why, then, is there more ſubtlety in ſaying, 
that the phraſes, © from the date” and 
*irom the day of the date,” ſhall have dif- 
{rent conſtruttions in a legal inflrumentr, 
the natural import of the words being indi/- 
putably different, than in ſaying, that a gift 
"oa man and his heirs,” and, © a gift to a 
man in fee,” or © for ever,” if made by a_ 
rt conveyance, ſhall receive a different 
conſtruction, the natural meaning of both 
paraſes being, indiſputably, the ſame in com- 
mon ſenſe, and ordinary language ! 
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The truth is, that property, when it ex- 
tends beyond the right of poſſeſſion and uſe, 
s the creature of poſitive law ; and, as there 
can be no individual right in things, beyond 
ie right of actual poſſeſſion and uſe, unlels, 
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by virtue of municipal inſtitution, the modes 
of enjoying property in things muſt be refer. 
ed to poſitive law, and be governed thereby, b 
For all things being thereby, as far as hh | 

are capable, appropriated, muſt, unleſs | 
alienated according to the forms thereby i 
preſcribed, fall to the ſhare of the civ;] oc. | 

cupant; whoſe title 1s ſuperior to every per- | 
ſons, except his who claims by a better title, | 
Viz. that of an alienee having | a good title | 
from the alienor. 


The conſtruttion contended for, it 1; 
ſaid, © will overturn property, and defeat | 
the intention of parties, without anſwering 
any one good end or purpoſe whatſoever,” 
Is it overturning property to decide, wherea 
man's right to leaſe is derived under a power, 
which power 1s reſtrained to leaſes particular- 
ly circumſtanced, that, if thoſe circumſtan- 
ces be not complied with, the leaſe ſhall not 
be valid? If a power require a leaſe made 
under it to be in poſſeſſion, and not in rever-| 
ſion, and every leaſe not in poſſeſſion 
a leaſe in reverſion, can a leaſe not in pol- 
ſeſſion be an execution of that power! 
Can a court determine, that a leak, 
which, for an inſtant, is not #® poſſeſfuon, 
is not a leaſe in reverſion ? certainly! 
| not; 
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"ot ; for no court can alter the effential nNa- 
re of things. Can a court then ſay, that 
although it be de fad, a leaſe in reverſion, 
jet it is a leaſe in poſſeſſion with relation to 
the power ? Strange, indeed, would be the 
law founded on ſuch a doctrine. If we are 
to take a diſtintion between reverſionary 
leaſes, and, to ſay, that a leaſe in reverſion, 
though, but for an inſtant, ſhall be 
valid under a power to leaſe 77 poſſeſſion, 
where is the line to be drawn? The queſtion 


then will not be, whether a power be execut- 


ed modo et forma, but, whether the mode of 
executing it, be 1njurious or not, to him in 
remainder, Whereas, in the conftruttion of 


theſe kind of powers, the only queſtion 1s, 


whether the power be purſued, not whether 


the remainder-man be prejudiced, And, 


therefore, it is laid down in the 6th Reel. in 
Mountjoy's caſe, upon powers gtven to tenant 
in tail, to leaſe by 32 Hen. 8. © hat if tenant 
"in tail reſerve a lefs rent to himſelf during 
" his life, and ** after his death,” the true 
"and ancient rent, the leaſe is not good.” 
And, yet the ſtatute was made principally 


for the benefit of heirs in tail, &c, Bur, 


notwithſtanding zhat, the reſervation ought, 
n conſtru&tion of law, to be of the true and 
actent rent during the whole time. 


H h 4. ”— But, 
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Via. infra, 


Dougli. 544. 


CGilb. Rep. 
Eq. 46. 


© blunder of the attorney, or his clerk,” Inf 


the family of the donee thereof, at a time] 


\ courts below; and it is here now in tl 
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But, then 1t 1s ſaid, that, ** if the con. 
&« gruction contended for be right, it would 
* hold good, ſuppoſing the leſſee had laig | 


* out ever ſo much money upon the eſtate, 
«and all would be alike defeated by a mere : 


anſwer to this part of the argument, I ſhall] 
ſtate Lord Cowper's reaſoning in opening} 
his judgment in the caſe of Orby v. Mchun, 1 
and Lord Mansfield's obſervations as to the] 
ſecond point in the caſe of Goodtitle v. Funi-l 
can. The queſtion in Orby v. Mobun was 
as to a reſervation of rent in leaſes underal 
power like the preſent, exerciſed in favor off 


when he was in ſickneſs, and when he could} 
not get at the rent rolls, or old leaſes to 
guide himſelf as to the reſervation of rent, 
they being wwithbeld by a party intereſted. Mis 
lordſhip's language was this; * It is agreed, 
by my Lord Chief Juſtices,” (who aſſiſted in 
that caſe), © to be a queſtion merely at com- 
mon law, and not to have a different deter- 
mination 1n this court,” (the. court of Chan- 
cery), © from what it would receive in the 


ſame manner as if there had been a ſpecial 
verdict here before me, where equity cannd 
aid, nor will it help this leaſe, it not bells 


completely executed in all reſpe&ts ; 1 ” 
this 
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this, becauſe the counſel for the plaintiff 
ſeemed to direct ſomething this way : as if, 
in caſe any thing were wanting, it might be 
relieved : and I am cl:arly of opinion, that it 
being a voluntary execution of a power, not | a! 
done u2vn a valuable conſideration, it 1s 11 
not a matter, by any means proper, to go 
before a Maſter upon, but muſt /aud or fall 
as it can; for, if it be good, it mult be 
decreed good ; if bad, it muſt be decreed 
bad, though never ſo inconvenient, to the re- 
mainder-man or the /Jefſee.” And, upon 
the ſame principle, Lord Mansfeld ſaid, in 
Goodtitle v. Funican. © Powers are now acom- 
mon modification of property in land, and, 
as ſuch, are to be carried into effect accord- 
ing to the intention of thoſe who create them. 
There is no ground or reaſon of equity or 
policy, between the tenant for life, and the 
remainder-man, for leaning on either ſide.” 


aac... Bs 
Ap 


NEB I 
bo - «xy vs eons Io =” xr 


gs 
m A _—_—__LYY_——-_ 
k nd. A <A. " 


——  _— 


If then it be true, that neither party, in 
the principal caſe, have ary other claim than 
tnat which is founded on being in poſſeſ- 
lon of the beſt title in law, to the premiſes 
lubjefted to the power, we muſt, more fully 
toaſcertain that fact, advert to the authorities 
to be found in our books upon this queſtion. | 
| ſhall therefore firſt take a conciſe viewof the | | 

| 
| 
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ales, that are preciſely in point, to ſhew what 
Ge ought 


Berwick*s 
caſe, 2 Reſol. 
5 Rep. 93, b. 
Moore 393. 
Hil. 37 Eliz, 
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ought to have been the conſtruQion, of the Þ 
leaſe now under conſideration, and then en. 
deavour to ſhew the diſtintion between fl 
theſe caſes, and thoſe which are cited by the | 
court of King's Bench, as furniſhing 2 C 
ground for the allegation, that © the authori. 


ties themſelves were ſo many contradi&ions | 


backwards, and forwards.” And while ] © 
am endeavouring to eftabliſh my own pro- | 
poſition, as to the true grounds of thoſe caſes, } 
attempt to anſwer ſuch arguments, on the | 
other ſide, as fall in my way, 


The firſt caſe I ſhall cite to ſhew the legal | 
conſtruftion of the words ©* from the gay of } 
the date”? is Berwick's caſe. There the 
queen granted a manor to B, © @ pit con- 


feFionis” earundem literarum patentium, for 


the lives of three others and the ſurvivor, | 
And one queſtion was, whether the patent 
for life © 2 pig confetionis” was not void; | 
becauſe a freehold was thereby to paſs from | 
a time to come. And it was reſolved that by 
the grant habendum © a pit confeFionis, &c. 
the day of the date itſelf was without gueſito 


excluded, and that the demiſe could not be: 
' gin, nor the leſſee enter, before the next | 


day ; for that (a) or (ab) eft difio fignificativa | 
primi termini & guo, ficut a diftia ( uſque) 
ES termi | 


0-495 2) 
vrmini ad quem ; et (a) vel (ad) accipitur 
EXCLUSIVE. 


The next caſe I ſhall cite is that of Doug- 
ſs v. Shank, the queſtion on which aroſe in 
z point of pleading. There, in an eef:one 
jme, the plaintiff declared of a leaſe for 
jears habendum © & die datus,” virinte cujus 
dmiſionis he entered and was poſſeſſed, un- 


tl ejected by the defendant. The defen- 
cant pleaded not guilty. And, after ver- 
dt for the plaintiff, it was alledged, in ar- 


reſt of judgment, that the declaration was not | 


r00d, becauſe the time of the entering was 


not alledged ; for, if he entered on the day 
if the demiſe he was a diſſeiſor, and the ac- 
tion not maintainable ; for the leaſe did not 


commence until the day after, it being baben- 


dum 6 die datus, Andit was reſolved, that 
the declaration was 111 for 2his cauſe, and ad- 
judged for the defendant. 


Again, where R. and his wife were tenants 
or life: Afterwards the leffor, by inden- 
ture, betwixt him and the leſſees and their 
lon, dated 30th July, 21 El:z, let it to the 
lad baron and feme 4nd their ſon, habendum 
Udie datus indenture for their lives. And this 
being a freehold leaſe, one queſtion was, 
iether this ſecond leaſe were good, being 


ro 


Douglaſs v, 
Shank, 

Cro. Eliz. 
766. Mich, 


41, 42, Eliz. 


c 


Mellows v. 
May, 

Cro. Eliz. 
873. 9. C. 


Moore 636. +: 


Trin. 43 Elize 
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Hemings ve 
Punc}arden, 
1 Roll. Abr, 
828, B. 

Jac. B, R. 
S. C. Cro. ]a. 
153. ctinira. 


Buil v. 
Wyot, 

2 Roll. Abr, 
828. 

Mich, 10Car. 


Bw ler v. 
Fincher, ' 


Hal. 12 Jace 


2 Bulft. 302. 
© 7 


1 Roll. Rep. 
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 formam charte, The attorney made livery} 
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to commence 8 die datus, which was a day : 
to come : and it was reſolved by all the court, 
that the ſecond leaſe was void; for as mich 
aS It was babendum a die datus. - 


So, where the queſtion was, whether a 
leaſe of land, at the time of making, wall 
made to hold for life © from the in of thei 
date,” or * at the day of the date;” or whe 
ther © from” was altered to © at” afterwards 
and 1t was found that the deed at the mak 
ing was © from the day of the date,” andf 
the leaſe was therefore held void, 


And in a caſe where a man made a leaſe 
of land to hold for life © from the day of thel 
date,” 1t was agreed by the court without 
queſtion, and admitted that it was a void leale 
for that a freehold could not be granted i 
futuro, and the doy of the date was in this 
caſe excluded, | 


'The next caſe I ſhall mention 1s that 0 
Butler v. Fincher, which aroſe on an'egjefton: 
firme, There the dean and chapter 0 
I/Vorceſter made a leaſe for life, habendun 
« from the day of the date;” and made a let-ff 
ter of attorney to make livery ſecundum 


the --day after, The Jory found the 
leaſel 


; © 49 1 
oy if for life made the 25th day of, &c. and 
j tat the Jivery by attorney was made, poſt 
rig quintum diem predifium. The queſ- 
im was, Whether the leaſe, thus made and 
necuted, was good ? At this time the, queſ- 
t0n, as to the time at which ſuch a leaſe 
ammenced, was ſo well underſtood, that 
te counſel, in that caſe, did not even at- 
zmpt to ſupport the leaſe upon the ground, 
{its not being a leaſe to- commence 7 
furo but reſorted to another ground ; 
umely, the effett of the livery, which 
ie ſhall obſerve upon hereafter : but the 
ole ſcope of the argument of both the bar 


ac nd the bench admits, that if the leaſe in 
ce tis caſe could not be aſſiſted by the livery, 
00088 was indi/putably void. But what Dodridge 
ſe 8 fid, was material ; for he obſerved that if a 
1 198 1:17 be made and ſealed in the forenoon 


btake effe&t © a die datus,” the ſame day 
Sexcluive ; and if a leaſe for years be made 
"a die datus,” the leſſee ought to prove his 


le made 1ſt Mai © a die datus,” this 1s to 
tein 2d Mari ; if this be delivered iſt Mar: 


0 good, for quod ab initio non valet, trattu 
nporis non convaleſcit, 


7 So, 


try the day after the leaſc made ; if a leaſe 


a the forenoon, or in the afternoon, it is 


Scavage v. 


Cro. Jac.647, 
_ Mich.2oJac. denture, dated 6th December, 19 Fac, « þ,t 


Hall v.Dewe, 
2 Roll, Abr. 


Mich. 2 Car, 
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So, on ati ejeione firms of a leaſe of I, 
Lady Griffin, 7th Faruary, 19 Fac. by ind 
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bendum a die datus indenture predic, upon 
not guilty pleaded, and evidence to the jury 
a leaſe was ſhewn, bearing date 6th Deco Ml 
ber, 1g Fac. and the habendum was * & tom } 
pore confeftionis indenture.” And, becauſ 
*& 2 die datus” excludes the day, fo that this] 
was not the ſame leaſe whereof the plainti p] 
declared, it was held that the plaintiff half 
miſtaken his ation, Wherefore he wall 
nonſuited, , 


Again, where a man brought an ation off 
debt, for rent due at the feaſt of Sr. Micharh 
and the Annunciation, and declared that 
25th March, 15 Fac. he leaſed certain Jand 


to the defendant babendum * ab inde” for Will « 
year, rendering ſo much rent half yearly ! 
at the feaſt of $7. Michael and the Annuncla j 
tion, by equal portions during the term. 1 
was moved in arreſt of judgment, that that c 
leaſe commenced the 25th day of March i! 
and then the rent was reſerved after the ter { 
was determined, in which caſe no action y: 
lay for it: but it was reſolved that by t14 : 
word © ab inde,” the 25th day of March hav «: 
ing been before mentioned, the faid 25008 fa 

bl 


day ſhould be taken exciu/ive, and 3 
EG ore] 
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fre that the rent was' reſerved within the 
term. | 


And, in the following caſe, in which the 
leaſe was ſo penned as to make an excep- 
tion out of the general rule of law, as to the 
conſtruction of theſe words, the rule itſelf 
was admitted, and confirmed in expreſs terms. 
Thus, L., ſeiſed in fee of the tenements in 
queſtion, levied a fine thereof to the uſes 
contained 1n an indenture, ' &c, made be- 
fore the fine; namely, to the uſe of L. 
during his life, and after his deceaſe, to him 
for twelve years, remainder to his eldeſt 
ifue-male, &c. And, in the indenture there 
mas a4 proviſo, and it was covenanted be- 
tween the parties to the indentures that, if 
the ſaid L. ſhould afterwards make any de- 
miſe of the ſaid premiſes, or any part there- 
of, by indenture to any perſon for any num- 
ber of years, 20t EXCEEDING THE NUMBER of 
nnety-nine years, from the time of the making 
of ſuch demiſe, reſerving thereupon the an- 
clent rent during the ſaid term, that then 
tie conuſee ſhould be ſeiſed to the uſe of 
luch perſon, and his executors for ſo many 
years, as ſhould be comprized in the ſaid 
femiſe, and, according to ſuch conditions 
md covenants, as ſhould be contained in the 
aid indentures. L., afterwards, by inden- 
ure dated 16th March, 26 Eliz., but de- 

livered 


Harcourt Ve 
Poole, 
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livered the 17th March the ſame year, de. 
- miſed the premiſes to /. to hold the ſame 
« 2 die confeftionis indenture pradife,” fo 
ſixty years then next following, rendering i 
annually, &c. It was objedted, that this leaſe | 
was -void, and not warranted by the limi. 
tation of the uſes, inaſmuch as that it ought | 
to have been limited © from the making” of | 
ſuch demiſe ; and not © from the day of the | 
making of the indenture;” for that com- 
mencement was after the time that the li- 
mitation of uſes appointed, and for that rez- 
ſon the leaſe was void. But the court agreed 
that the leaſe was good ; for they aid that 
it was plain that the leaſe- was well war- 
ranted by the limitation of the uſes, becauſe 
that the words of the proviſo, /cil. ** from 
the time of the making of ſuch demiſe, 
were not for the purpoſe, nor bore the ſenſ 
to appoint, or limit, when the leaſe was to 0t- 
gin, but for another purpoſe; namely, to 
reſtrain L. from making any leaſe for more 
years than ninety-nine from the making 
thereof ; which words did not reſtrain hin 
from making a leaſe for fixty years, to com- 
rence twenty years afterwards, and had ie 
made ſuch a leaſe it would have been good; 
becauſe he did not exceed ninety-nine yes 
from the time of making the leaſe ; and the 
proviſo was as much in ſenſe, as if. he 6 

| | ſa 2 
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md, that he might make leaſes for ninety- 


ot exceed that number of years. But the 
roument of the court in this caſe admits, 
that had the clauſe not. been ſo particularly 
enned, as to diſtinguiſh this limitation from 
1 limitation ©* habendum @ die datus,” or 
 onfef710nts indenture,” the rule of law muſt 
have prevailed ; but that this caſe, from its 
turticular penning, did not fall within the 
nle, 


But in caſes of leaſes for lives, which, un- 
Its made by virtue of powers, require an 
«tual livery, this flaw in the title of the 
tllee, in reſpeCt of the commencement of his 
kale, has now and then been cured by the 
Wincly interpoſition of that ceremony. 


The firſt inſtance in which I find an at- 
kmpt made to ſupport a leaſe for life, 11- 
Nited to commence after the day of the date, 
b ſuggeſting that its commencement be- 
tan from the time of the delivery, is the 
lffore-mentioned caſe of Mellows and May, 
lere, as has been ſtated, the leaſe bore 
ate zoth of Fuly, 21 Elizabeth, and the ha- 
endum was © 2 die datus indenture” for three 
Ws; and livery was made, 23 Zliz, ſecun- 
Wm formam charte: and the court, as the 

- I 1 cale 


rine years, or for any: other time that did 


For other 
Caſes on this 
head, vid. 
infra Banks 
v. Brown, 
Seybroke v. 


s Ball, &Co | 


Mellows v. 
May, ſupra, 
Cro. Eliz. 
873. 
Moore 636, 


Infra 489, 
$YS- 


Banks v. 
Browne, 
Moore 759, 
Paſch. 3 Tac, 


agitated, was that of Banks v. Browne, Wil 


Berkſhire. The land was copyhold for life, al 
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caſe is ſtated, Cyo. Eliz. 873. held, that thi 
livery being madeſolong time after, could no 
help ir. But in Moore 637, it is ſaid, tht 
the leaſe was with power of attorney to mal 
livery, and the indenture was ſealed and 4 
livered the day of the date, and the livey 
made a month afterwards : and that it wal 
reſolved that it was good, becauſe the 1if 
very was executed after the day of the darffi 
but if it had been made previous to that dayf 
would not have been ſo. 


Ic i3 not poſſible, at this diſtance of tim 
to find out which of the reporters ſtate tl 
judgment, as to this faC&t, right ; but I rath( 
apprehend, for reaſons I ſhall by andl 
mention, that Moore's report” of this cak 
the moſt correct, | 


The next caſe in which this queſtion 
was the. caſe of a leaſe made of tenements 


one, ſciſed of it for his life, ſurrendered t0! 
lord of the manor in ?ai/, with reverſion 
the crown. K. made a leaſe for three 1! 
to ſeveral perſons his relations, 7s COMM 
« from the day of the date,” and the an 
copyhold rent was reſerved, and more. A 
one queſtion thereupon was, if this leaſ 
commence © from the day of the dale, 

2 96 
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od within the ſtatute 32 F, 8. cap. 28. And 
was agreed that 1t was, there being proof 
hat the [ivery was made after the date. 


But a diſtin&tion 1s taken where the deli- 
rey is made by the leſſer himſelf, and when 
j attorney; for, in the latter caſe, unleſs 
the power be expre/sly worded, ſo as to leave 
he time of the making livery to the di/- 
oztion of the attorney, the leaſe will xo; be 
eh:'d thereby ; for, if a leaſe be bad in it- 
{IF, it is not /hen in the power of the attor- 
7, by his livery, to make it good ; becauſe 
tte leaſe and the livery, are oze att of the 
klor 1n conſideration of law, 


Thus, where a mefluage was demiſed by 
ndenture, 1oth of June, 44 Eliz. habendum 
"o9e datus” indenture predife for lite of 
te leſſee, with Jetter of attorney to make 
Irery, and the attorney made livery the 23d 
July, &c. The queſtion was, whether this 
lery, made after the day of the date, was 
Wed, or not? and Popham, Fenner, and 
ach held it to be void; becauſe it was 
Made by attorney, who had not any ſuch 
Fatrant; and Popham ſaid that, if the deed 
ud been delivered after the day of the date, 
nd then livery had been made by attorney, 
© Yould haye been well enough. 


Pi2 So, 


Hennings v, 
Paucharden, 
Cro.Jac.15 4 
Eaft. 5 Jac» 
vid. ſupra. 
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2 Bulſt. 302, 
1 Roll. Rep. 
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So, in the before- mentioned caſe of Bute 
v. Fincher, which aroſe upon an aGion off 
treſpaſs and ejeCtment, the leaſe, as hath 
been ſaid, was habendum ** from the day of 
the date,” and there was @ /etter of —_ 
to make livery ſecundum formam charte, The 


th 
attorney made livery the day after ; 
The jury found the leaſe for life made the ; 
25th day of, &c., and that the livery " 
by attorney was made, *©* poſt viceſimum quirk 1 
tum diem prediffum.” And upon the queſY % 
tion, whether this was good, in regard thatf E: 
the livery was made by attorney the day af = 
ter ? it was argued that, if the ſame had beer 4 
made the firſt day, then the leaſe had beer 4 
void, clearly. Firſt, Becauſe an eſtate of free Io 
hold cannot begin in faturo. Secondly, Be fe 
cauſe, if this ſhould be good, then the leliog * 
ſhould have a particular and a leffer eſiat "® 
than he had before in the land, and that ln 
his own aft, and without any donor, whucl bed 
ſhould not be for the great inconveniencec E- 
it; but, by making this livery the day ate * 
all this inconvenience would be avoided ” 
And they contended that the livery mad E— 
the eſtate and not the deed ; that, in i the 
caſe, by the delivery the day after, the cl torr 


did then begin preſently; otherwiſe it woul 
have been, if he had made livery the p 
days the livery being made, operated 01 


- 
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t the ſame time that the eſtate, in judgment 
o law, had its commencement, and ſo by 
tis no freehold was to paſs 7» futuro; for, 
we the deed paſſed nothing, but ail paſſed 
by the livery ; for, in a leaſe for life, or a 
zfment, the livery carried the eſtate, and 
that was principally of force, and all which 
td paſs, paſſed by that. As to the objection, 
that the attorney had authority to make 
livery only, ſecundum formam charte, and that 
{he made this livery the firſt day, it would 


nconvenience, that the attorney ſhould have 
uch a liberty, and eleCtion to make this leaſe 
pod or void merely by his aft: as to this, 
twas no inconvenience, becauſe this was then 
lone as if it had been doneby the leTor him- 
KI, he having a general warrant to do it. 
le was to make it ſecundum formam et effetum 
warte, this related to eſtates, and to other 
liings requiſite, and to be directed by the 
ted; and, ſecundum effefum charte, this was 
le eſſence of the deed, to have the deed to 


if had not made livery of the ſame until 
le next day, this had been good, ſo 
| ould be alſo, being then made by his 
Korney : for qui per alium facit, per ſeipſum 
Kere videtur, and ſo this leaſe being good, 
Wement was prayed for the plaintiff, 


13 This 


ot be good, and that it would be a great 


be o00d and effeftual, and if the leflor him- 
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This caſe was then adjourned for further 

And, after it had been move 3 
again, and long argued, Lord Coke (aid? 3 
that, as to the livery made by the attorney 
he would be better adviſed ; for, it was not 
in the power of the attorney to make this 
leaſe good by his livery of ſeiſin made aftef 
the day, which, in iz/elf, was void. So, thalf 1 
thereby this leaſe was not made good, the 1 
time of the making the livery of ſeifin wasnof 1 
material; the letter of attorney was for him of 


argument. 


make livery, ſecundum formam charte, the lea ' 
being habendum © a die datus,” Tf he mat 
livery two or three days after, all was onef 
but the very pinch of the caſe ſtood upoif 
the very fabrick of this deed : and this w | 
void clearly, for a freehold granted, ought 
to begin preſently, and not 7 future, and 
30 E. 3. fol. 31. the laſt plea, it was pul 
for a rule by Mombraie, © that where a wary 
rant was made to make livery of feifin, - 
cording to the force and effe of a deed, th 
which deed, in law, was of mo force 


effe&t, /equitur, that the livery made up0 
ſuch deed was altogether v97d,” as where aſe 
verſion was -ranted for life from Michaelmd 
next, and the tenant attorned after Michat | 
mas, this was not good, And Coke, Did 
ridge, and Haughton agreed, that * where t0 
fabrick of a deed was void in itſelf, the , 


( 4%” ) 
tr of attorney to make livery thereon, Was 
alſo void ; aud that it was not n the power 
if the attorney, by any att of his, to make 
this leaſe good.” | 


' And, in the cafe of Bull v. Wyet, it was 
reed by the court without queſtion, and 
admitted, that, if a man made a leaſe of 


ind to hold for life, * from the day of the 


hits,” and made livery by attorney the ſame 
ty, ſecundum formam charte, that was a 
void leaſe ; becauſe a freehold could not be 
granted in fururo, and the aft of the attorney 
wuld not affe& the af of the principal. 


S, where A. and B. his wife, ſeiſed, in 
nicht of B, of lands 1n fee, by indenture 


lated the 20th of Auguſt, 2 Ed. 6. between 
them and F., let the land to F. and his wife 


md their daughter, habendum to them and 
ihe longer liver of them from Michaelmas fol- 


Supra, 476. 
10 Car, 


Greenwood 
v. Tyler, 
Cro. Jac. 563. 


ing,for the term of their lives, &c.and after 


Michaelmas 4. and B. made livery to F. and 
lis wife, and their daughter according to 
the indenture. One queſtion was, whether 
Wis leaſe babendums from Michaelmas for 
tiree lives, and livery made after Michae/mas 


ſeeudum formam- charte were good or not, in. 


reſpe&t the limitation was of a freehold to 
depin at a future time, and no livery made 
I 1 4. until 


kD: 
3% 
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until after Michaelmas. And as to that point MW afte 
it was reſolved that it was good enough, for Ml 1ca 
the difference was where the livery was made MW to! 
by the leſſor in perſon, and where by letter Ml © 7 
of attorney; being in the ſame charter g- Wl far 
erally made ; for livery in the latter caſe MW ««;, 
would not help, becauſe there was not any Ml 
intention that the livery ſhould operate fu- Ml +. 
zurely, but that livery ſhould be made when Ml nx 
the deed ſhould operate, and that the eſtate | 
ſhould be good pre/ently. _ =& 
| | 7 
Hob. 314. But there being another point in the pre- WM torr 
 ceding caſe, a writ of error was brought Will :fe 
thereon in the Exchequer-chamber, and ſome Wl j+« 
doubts being entertained, the parties after- I 
wards finiſhed the matter by compoſition. | 1 
cou 
| Wharker y; So, it was adjudged in the Common Pleas, Wl 77: 
Denby,cited, Paſch, 5 Jac. where the jury, in an ejefion Wi 4+ 
as ak firmez, found that Richard Biſhop of Glo- Wi 1. 
cefter, ſeiſed in fee of the tenements in quel- Wi ©, 
tion, by indenture, bearing date the 8thoi MI... 
Queen Elizabeth, demiſed the ſame to. WI, 
and W., habendum to the ſaid D. for his life, in 
rendering three ſhillings and two-pence, 8 þ... 
| by the year, &c., that although the lea: WI # | 
were for life, habendum © a die datus, Yb Wu, 
it being found © guod epiſcopus demiſit;” Mr 
ſhould be intended that livery was made WY;,,;. 


ater | 
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ifter the day by him, and then 1t was a good 
leaſe, The principle of which deciſion ſeems 
to be, that the jury having found generally 
© ouod epiſcopus demifit,”” every thing necel- 
ary to ſupport that verdict was to be in- 
ended as found, and then upon the ground 
of the foregoing caſes, -1t muſt be preſumed 
that the biſhop himſelf (the leſſor) in perſon 
made livery after the day. 


But it was ſaid by the court in the caſe of 
Greenwood v. Tyler, that if the letter of at- 
torney had been expre/s/y to make livery 
after Michae[mas, then the leaſe would have 
been good enough. 


This is the true ground upon which the 


court of Common Pleas went in the caſe of 


Freeman v. Weſt ; for, by a note added to 
that caſe by the reporter, it appears, that 
tie court there ſaid, © that they would pre- 
lume that the power given to the attorney 
was fo make livery at any day ſubſequent to 
the leaſe, which they ſaid was the rue mean- 
nz of the deed :” for neither the caſe of 
bonts and Brown, Moore 759, nor the caſe 
of Mellows v. May, which are there relied 
m, would, in any other view, have war- 
anted thatudgment. And the caſe of Szy- 
roke y, Ball, is on the other ſide the queſ- 

tion 3 


Sopra, 487, 


Supra, 436. 
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tion; for, in Banks and Brown, no power of J 
attorney 1s mentioned ; therefore, in order 4 
to ſupport that caſe, as law, we muſt con. | 1 
clude that the livery there was made by the : 
leffor himſelf, which brings that caſe within 3 
the diſtintion taken in Greenwood v, Tyler; 3 
and in Mellows v. May, the nature of the I 
power of attorney is nor ſtated, therefore, in 
ſupport of that caſe, we muſt conclude, chat 
the power was ſuch, as expreſsly authorized i 
pow delivery when it was made ; for other-# | 

iſe that deciſion would contravene thoſe of 
H.. v. Paucharden, Bull v. Wyatt, Sy-Þ 
broke v, Ball, and Greenwoad v. Tyler. There-J 
fore the court in Freeman v. Weſt, diſtinguiſh- 4 
ed an authority to deliver © ſecundum for-| 
mam cbarte,” from an eutbority to deliverf 
according to the effett, tenar, and true mean- 
ing of the leaſe; conſidering the latter wordrl 
35 giving adiſcretionary power to the attorney, 
which the former words had been determined 
not to give him. 


The reaſon why livery by the /e/or in ſome 
caſes helps the deed, ſeems to be that, 


--2 mg 
the caſe of a freehold, livery. 1s, at law, of the] ; 
e/jence of the conveyance, and no ſuch interely 1 


can paſs from the leſſor to the leſſee, but by 
that ſymbolical a& alone, THAT, therefore | 


g1Ves life and operation to the deed as to ty 
convey !ngh 
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conveying an intereſt ; but a leafe for life 
might /hen have been made by livery in pats 
only, and an intereſt would have paſſed, 
thereby, from the leſſor by paro!, without any 
ted, The law, therefore, to ſupport, the 
tranſaction, preſumes, that the leſſor meant to 
paſs no intereſt urtil livery made, becauſe 
no intereſt could paſs until then ; and con- 
ders the deed, in ſuch caſe, as only pointing 
out the particular circumſtances of the con- 
tat, And the concluſion ſeems perfetly 
reaſonable; namely, that when the leflor 
makes ſuch a deed, and leaves to a future 
day the doing that aft, without which the 
deed is but a dead letter, his intention 1s to 
thandon that deed, ſo far as the ſame 
operates to convey an intereſt which cannot 


take effect but by livery, and to make a leaſe 


by livery without deed. But, if the leffor 
expreſsly refer to the deed, he hereby rebutts 
this preſumption, furaiſhing hiniſelf a poſitive 
evidence, that he did intend the deed and 
the livery to enure as one aſſurance. And 
then the livery takes effect as part of the 
deed, and, conſequently, it the leaſe be to be- 
pi from the day of the dare, it will be the 
leaſe of @ freebold to commence in futuro, 
nd ſo void. | 


Thus, 


| 
| 
| 
| 
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Seybroke v. Thus it was agreed by the judges in Cam;, 
RO" Stellata, Paſch. 15 Ja. and by the court of | 
King's Bench, Mich. 15 Fa. in the caſe of 
Seybroke v. Ball, that if a man made a deed ® 
of leaſe of land to hold for life © from t;, Þ 
day of the date,” and made livery himſelf the Y 
ſame day ſecundum formam charte, it was a 
void grant; becauſe, that the day of the date 
was excluded by the deed, and the livery I 
had reference to the deed, 'and a freehold I 
could not be granted in futuro, 1 


But, whenever the preciſe time of the day 3 
at which livery on a leaſe 1s made, becomes } 
eſſential to be known, in order to determine # 
the rights of third perſons, the infant in J 
which that act takes place, is a fa, to be 
found by a jury, and no preſumption can be } 
made reſpeCting it, if evidence can be pro- } 
cured to aſcertain it. In ſuch caſe, there- | 
fore, the better opinion ſeems to be, that no | 
court of law can give judgment upon ſucha Þ 
leaſe, unleſs the expreſs moment of delivery | 
be found by a jury. If, therefore, that fat } 
be not found, the verdi&t will be defective, 


and a venire facias de novo, muſt iſſue. 


| Thus it was held, in the caſe of Butler v. | 
Fincher, by Lord Coke, who obſerved, that } 
finis unias diet, eſt Principium alterius, et com | 
fanl!, : 
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fanti, that the one day ends, the other begins ; 


why then, ſaid his lordſhip, ſhould it not be 
nrended, in that caſe, to make the leaſe and 
livery good, that the leſſor made the livery 
in the very ſame inſtant of time, at which 
the firſt day did end ; for the one day ends, 


and the other begins all at one inſflant, and 


Vide ſupra, 
434», 435» 
et quzre de 
hoc ? 


quzre. 


the leaſe might be made good by ſuch a fa-. 


yorable conſtruftion, ut res magis valeat, 
quam pereat; and this eſpecially, when no 
time of the livery made was found certain, 
and if it had been made. in this manner, it 
would have been good. Dodderidge then 


obſerved, that if a leaſe for life were made 


and dated 1ſt Maz, with a letter of attorney - 


to make livery, who made it the ſecond day, 
this was good, for the deed was one thing, 
and the delivery another; and, © @ die 
datus,” that which was in the deed © datus,” 
was the time of the delivery, wherefore 
ſhould not this be ſo intended. Coke agreed 
vith him herein, if #7 had been ſo; but ſaid, 
that it was in this caſe found, that he delivered 
(vi: the firſt dey, but if he had delivered this 
deed which purported the leafe, the ſecond 
lay, when the livery was made, that had 
been good ; but why, ſaid he, ſhould not 
this be ſo intended by a reaſonable intend- 
ment, at res magts valeat, &fc. that the livery 
#2 made by the attorney, the laſt inſtant 
> | of 


Vid. ſupra, 
et Quizre,. 
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of the firſt day. Haughton, juſtice, replied, 


that this ſhould not be ſo intended ; he jury 


were not to be charged with an uncertainty; all 


ſhould be one to them (the court), if the # 
livery were made in the forenoon, the after. | 
noon, or in the laſt inſtant of the firſt day, 1 
They did find this deed the ſame day, Ded- | 
deridge then ſaid, that this was merely a mat- | 
ter of fatt, and, therefore, not to be © taken | 
By ſuch an intendment,” to be done at ſuch or juch | 
a time, Coke laid, if any thing would avail | 
to make the leaſe good, it muſt be that or | 
nothing : it was well ſaid, that ad queſtionem | 
fatti non reſpondent juris-prudentes, ad queli- | 


enem juris, non reſpondent juratores, Do: 
deridge, then obſerved that, here, the in- 


certainty was merely in a matter in fa, viz. | 


| whether the livery was made in the forenoon, 


| afternoon, or in the laft inſtant of the firlt 
day ; and therefore, this was not to be taken 


by them by intendment, one way or other. 


And, afterwards, the caſe being agail 
argued, which was the third time, the couſt 
were clc2rly of opinion, that as the verdict 
ſtood, the leaſe-could not be ſupported, and 
that the verdict was defeCtive, the jury 0 
having found the certain time when thedeal: 
was delivered, and that, therefore, a ve 
facias de novo, mult be awarded, 


| haye 


Papas Py R30 
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[ have ſtated the obſervations of the court 
upon this point, in the preceding cale at 
large, to ſhew that the judges, who then pre- 
ided, thought themſelves not warranted to 
preſume any faCt reſpeCting a leaſe, however 
ſtrong their inclination was ſo to do. 


Having ſufficiently noticed, in the preced- 
ing part of this efſay, what is the legal con- 
ſrution of a limitation by leaſe, habendum, 
«a die datus,” and in what caſes, and how 
far, the circumſtance of livery will uphold 
freehold leaſes in that predicament, we now 
come to the confideration of a limitation by 
a leale habendum, © from henceforth,” or 
*« from the date thereof.” In which caſes, ic 
appears that, ©* from benceforth,” or © fron 
the date,” 1s conſidered, in law, the ſame as 
from the delivery; and con/equently, as a re- 
ference to that af, as the © terminus a quo, 
the leaſe is to begin, or the reckoning of LINE 
to commence, 


The firſt inſtance in which I find this 
point agitated is, in Dy?r, on a motion in 
arreſt of judgment in ejeione firme, wherein 
tt was alledged, that the plaintiff had ſup- 
poſed, in his declaration, that the leaſe 
made to him, © $th die Maii,” anno, &c. 
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mence at that inſtant, as-in- the morning, 


6th Zliz. The next day after, viz. the 27th 


him by the conuſor (except the duty of the 


© of thy preſents. In witneſs whereof, I ha 


( 496 ) 
proximo ſequentium et plenarie complendum , bf, . 
Virtute cujuſqueidemquerens poſtea,ſcilicet, eden 
8 die Mari, &c. in tenementis predifiis Mtravit, 4 
&c. And the queſtion was, if this entry F 
ſhould be adjudged in law before the com-{ 
mencement of the leaſe? for ſome ſaid, that : 
the term, by the intendment of (ex tunc), 
ſhould not commence before the. next day, # 
Viz, ninth day; but others were of a con-f 
trary opinion, by reaſon of the words, * pf Þ 
viz. Eodem die, Gr.” Er © ex tunc,” they 
ſaid, ſhould be intended, at one inſtant of the 
day, and the term ſhould immediately com- 


&c. But no judgment appears.to have been 
o1ven on this. caſe, 


This queſtion was again agitated, Hi. 
14 £liz. upon a ſtatute merchant, acknow- 
ledged and dated the 26th day of Ju, 


the conuzee,, intending to releaſe all debts, 
ations, demands, and executions, due tc 


ſaid ſtatute), cauſed the conuſor to draw UP 
a general releaſe, &c. who did it 1n thels 
words, viz. © all debts, demands, &c. 4 
« any time due to him (the conuzee), ito 
« the beginning of the world until the makin 


« {eli 
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Jl «to my ſeal, dated the 27th day of Fuly, 
mM J «jn the 6th, year, &c.” But the conuzee 
; OY fnding fault with the date, fearing leſt the 
ry E btute ſhould be alſo releaſed, cauſed the 
1- ll tte to be altered to the 25th, and then he 
at WM nncdiately ſealed and delivered the releaſe 
), , z his deed. Upon this releaſe, the conuzor 
y, WW rounded an audiia querela, with an aver- 
n- WM nent, that it was firſt delivered as the deedof 
0: WM te conuzee the /aid 27h day, &c. which be- 
icy MW ne denied, it was found by verdi&t to have 
the Wi teen ſo delivered. Burt on the back of the re- 


tie was written, © ſealed and delivered, in the 


meſence of four perſons there named, the 
th day of July, &c.” And it was held, thar, 


elivered the 27h day, and that was the day 
the making of the releaſe; and it was not 


Ju) i take efet from the dating ; but if it had 
27 Ucn << until the day of the date” thereof, 
edt: ature had remained in force unreleaſed: 
e (( 


Wit (was, firſt delivered after the date of 
eftatute., | 


w vp 

thek V, it hath been held, that a leaſe made 

Y MF erdum, © from henceforth,” is a leaſe 
ro 


prejenti, or in poſſeſſion, and commences 
om the moment in which it is made. Thus 
lere indeatures of demiſe were ingrofled, 


6« {el K k bearing 


CYUMESC ZI WENLISCCDIESAWIELZICS LID, 


hlaw, the releafe was a difcharge of the ſta- 
kteand execution ; becauſe, that it was firſt 


( 498 ) 
Clayton's bearing date the 25th of May, 2 3 Eliz. n 
etF Hands * land in L., to have and to hold * from ] 
27, 28 Eliz, henceforth,” and the ſaid indentures weref 
delivered at four o'clock in the afternoon, the 1 
20th day of June, anno ſupradifo : 'Onell 
queſtion was, when this leaſe ſhould hayel 
its beginning, whether from - the day of thel 
date, or from the delivery. And it was rel 
folved, by Wray, Chief Juſtice, Sir Thomas 
Gawdy, and the whole court. Firſt, That] 
« from henceforth,” ſhould be accounted from ; 
tbe delivery of the indentures, and not byf 
any computation of date; for, © from hbenc- 
forth,” was as much as to ſay, ** from thel 
making,” or © from the time of the delivery 
of the indentures,” or © 2 confeftione pre-1 
ſentium ;” for the confection or making the 
leaſe did begin by the de/zvery, and thoſe word: 
« from henceforth,” or any other words 0l 
the indenture, were not of an effect or force 
until delivery, quia traditio loqui facit chartan; 
Secondly, That, in this caſe, the day of the 
delivery of the leaſe ſhould be taken 
cluſive, and the day itſelf was parcel of tht 
demiſe: So, it was when the demiſe was 
limited to begin, © from the making,” Þut 
if the leaſe were to begin © from the a 
of the making, or © from the day of the date, 
there the day 7:Jelf of the date would ve 
excluded, 
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And the rule of law would be the ſame, 
fa man leaſed for years, to hold © from the 


taling and delivery of the deed;” the day, in 


that caſe, would not be excluded ; bur it 


would commence ' immediately after the 


lelvery. 


And a leaſe made habendum, © from the 
tate,” has the ſame operation, in law, as 
« from henceforth,” or © from the delivery” 
of the indenture, or *© from the making.” 
As, where a leaſe was made 1 Jan. 3 Fac. 
babendum © a datu indenture predifie,” and 
n cje&tment brought thereon the ſame day ; 
t was moved in arreſt of judgment, that this 
leaſe being made © habendum a datu indenture 
frediftz,” was as much as to ſay, © from the 
ay of the date,” and then the ejectment be- 
ng the ſame day, 'it was ill alledged. But 
al the court reſolved, that the dare was the 


lme, or * day” of the date ; wherefore, the 
{ment alledged poſtea, the Jame day, was 
00d enough, 


This queſtion was again agitated in the 
ale of Hatter v. Aſhe, 1n the Common Pleas. 
In this caſe a prebendary made a leaſe for 
life, habendum a datu + and the queſtion was, 
Wether this leaſe bound the ſucceſſor ? which 
Kk2 _ depended 


ime of the delivery, and it differed from the 


Higham v. 
Cole, 2 Roll. 
Abr. 520. 
Hill. 32 Eliz, 


Oflbowras V. 
Rider, Cro. 


Ja. 135, 
Hill. 3 Ja. 


Et vid, infra, 
Baker v. 
Waller. 


Hatter v. 


Albe,:3 Lev. 


439: 9, bs 

1 L. Raym. 
84. Salk.413, 
Hill. 6 W. 
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depended upon, whether it was limited in | 
poſſeſſion or reverſion, It was argued at ? 
the bar, three times in three ſeveral terms, 
And for the plaintiff it was contended ; Firſt, | 
« a die} 
and they cited Claytor's Caſe, 5 Co. 21. ; 
at the end of which caſe, it was ſo ſaid, and 
then the delivery being the ſame day that the} 
indenture bore gate, the livery was void, 
and the erm not 
commencing until the day after the day of 
the date, the livery, made the ſame day that | 
the indenture bore date, was made before | 
the term had any commencement, and ſo 
was void; Secondly, That the leaſe was | 
. void, being a leaſe in reyerfion, not being } 
to commence in intereſt until a day after | 
the making or date, and, therefore, not good |} 
within the words of the ſtatute of the 13 £liz. | 
c. 10. © that makes nq leaſe by ecclefiaſti- | 
« cal perſons good, made. for more than 
4 rwentp-one years from the time of the mak- | 
«jing,” and here the time of the making, and | 


'That © @ daty” was the ſame as 
datus,” 


becauſe zt could xot exped ; 


the day on which it was made were excluded; 


for the leaſe was not a leaſe from the time | 
of the making, nor commenced that day, | 
but the day after. On the part. of the dc- | 
fendant, it was anſwered that, 7 propriety of | 
vel * dated,” in Engliſh, | 


ſpeech, © datus,” 


was the very att of delivery of the we. | 
or } 


for © 
ticip 
Eng, 
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or- * 
and, 
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for © datus,” in Latin, being taken as a par- 


ticiple, was © given” or © delivered” 
Engliſh. And, ** datus,” taken as a ſub- 
oy in Latin, was, in Engliſo, the © date” 
« delivery,” which ſignified all one; 
hl to avoid the obſervation, in Clayton's 
caſe, they ſaid, that to make conſtruttion of 
z word that had equivocal ſenſe, as this had, 
the date might be taken the day that the deed 
bore tefte, and, ſo exclude all the day of the 
late; as, in common parlance, oftentimes 
the date of an indenture was taken for the day 
that the indenture bore date, and by that ex- 
poſition, the deed would be void; or it might 
be taken in its proper ſignification, viz. © the 
very date” or © delivery of the deed,” and 
then the leaſe would be good. That ns to 


make the leaſe void was unreaſonable ; bur 


It was more reaſonable to expound the words 
that the leaſe ſhould be good, and not to 
make all to no purpoſe, that the parties had 
done when the leaſe was made ; and words 
ſhould be taken always, © ut res magis valeat. 
fuam percat.” > 


After the arguments and authorities had 


been conſidered, it was adjudged, by Newil, 
Juſtice, and the two Powels, ſenior et junior, 
for the defendant, the lefſee, the Chief 
Juſtice, Treby, being of the contrary opinion, 
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although he was, at firſt, (ſays the reporter) 
of the "fame opinion ; but afterwards hel 
changed his opinion, and was not preſenth 
when judgment was given, but, as it wag 


ſuppoſed, abſented himſelf purpoſely. 


The foregoing caſe is ſtated differently 
11. Raymond 84.; for it 1s there ſaid to hayd 
been a leaſe of lands made by indenture, the 
14th of April, bhabendum © a datu” indentu- 
re, for three lives, and livery made the ſamg 
day. But the objeftions taken to the leaſe 
and the argument uſed by tne counſel, and 
the judgment of the court is much the ſame 
in effe&t, as the report in Levinz; but tis 
there ſaid, that Treby, was of opinion, againlt 
the leaſe on the authority of C9. Litt. and 
the other caſes there cited, which are ſtated 
to have been Clayton's caſe, and the caſe 0 
Bacon v. Waller, neither of which, we ſhall 
ſee, when we come to conſider them, militate, 
in the ſmalleſt degree againſt the opinions de- 
Iivered by the other judges. 


We now come to thoſe caſes in which the] 
laſt mentioned diſtinftion between **4 di! 


 datus,” and © a datu,” is not made ; name" 141 
ly, thoſe in which habendum © a dau” 1s con 1, 

ſidered as having the ſame import as © #9 << 
 bendum @ die datus,” and both conſtrued 5M 41. 


no! 


4 
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not including the day of the date. And, in 
this reſpect, a diſtinction hath uniformly. been 
taken, in our books, between thoſe caſes 
where an a# 1s reſorted to, and thoſe where 
a particular time, as a day, is reſorted to, in 
order from that act or that day to aſcertain 
the 1er minus a quo, an interett 1n a thing ſhall 
paſs from one perſon and velit in another; for, 
in the former caſe, the a# done, 1s the terminus 
aquo, the interett 1s to paſs, but in the latter 
caſe, the end of the day named, is the !erminus 
a quo, the 1nterelt 1s to paſs, the day being in 
ſuch caſe, conſidered in law, as an indivifible 
point, from which point the computation is 
to be made. And, in this view of 1t, the 
word © date” has, in law, two fignifications, 
In the one, the word © gaze” ſignifies. the 
* delivery,” and, in this ſenſe, it is always 
taken, when applied to, as the 7erminus a quo 
an zntereft 1s to pals; and, a delivery being an 
«t done, to which aft the reference 1s made, 
the law, which makes no diviſion of a day, 
ppropriates the whole day to effeft it in, 
and conſequently, includes the whole day re- 
ferred to. In the other fignification, the 
vord © date,” denotes as well in ordinary 
parlance, as alſo in legal acceptation, © the 
lay of the date.” In which latter ſenſe it is 
Onftantly received, in legal inſtrumeats, 
When a computation 18 to be made_from a 
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particular day paſed. In ſuch caſe, there. 
fore, from the © date,” and from © the gay | 
of the date,” being ſynonimous, the day re- | 
ferred to by the word ** date,” as the terminus | 
8 quo, is always excluded, 


This variance, in the eenſtruttion of the © 
words © from the date,” when it is made | 
uſe of to denote the terminus a quo, a compu. | 
tation, commencing at a time paſt, is to be | 
made, and when to point out the terminus « | 
quo, an immediate intereſt is to pals, (for | 
« a die datus,” has the ſame confſtruftion | 
uniformly in both caſes, and in all inſtances) | 
ſeems to have ariſen from the equivocal ſenſe } 
which the words © from the date” admit of, | 
and, from the rule of law, that, where words | 
in inſtruments admit of an equivocal ſenſe, | 
and there 1s no index, from the res gefte, to} 
ſhew the intention of thoſe who. uſe them, | 
from whence one ſenſe may be affixed to them 
in preference to another, they ſhall be taken | 
in that ſenſe. which is moſt advantageous for | 
him in whoſe favor the inſtrument is made: | 


and therefore, as, in conſideration of law, 2 | 


poſleſlory 1s preferable to an expectant 1n- | 
tereſt, the law, in compliance with the rule | 


laſt mentioned, has affixed to theſe words, | 


when uſed to convey an intereſt, that conſtruc: | 
tion which conveys the former eſtate, by c0n- ? 
fidering | 
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fdering a leaſe ſo circumſtanced and worded, 
4 including the day of the date; but when 


theſe words are uſed merely as a 7erminus a quo 


to compute . from, in which caſe, it is the 
intereſt of the tenant that the time of enjoy- 
ment ſhould be extended, the law, for the 
fame reaſon, has-affixed to theſe words that 
conſtru&tion which excludes the day, becauſe 
thereby the beneficial enjoyment thereof to 
the lefſee, which ariſes from the afEtual poſſeſ- 
fon, will be increaſed, as he will be in aftual 
poſſeſſion a day longer than be would, if che 
day computed, from were to be included. 


This diftin&tion -between the legal -con- 
ſruftion of theſe words, when ufed by way 
of computation, and when uſed. by way of 
paſſing an intereft, ſeerns to have been firſt 
taken in a caſe which aroſe on the ſtatute*sf 
the 27th Hey. 8. c. 16. which provided, © rhat 
* no lands, tenements; - or hereditamenits 
* ſhould paſs by bargain: and- ſale, if they 
* were not conveyed by deed indented and 
* Inrolled within ſix months zex7 after the 
" date of the fait indenture.” _ An indenture 


of bargain7and ſale. dated 4th Ofober 4 & 5 


WW. & M. was inrolled the 21ſt day of March 
then next following, which was the laſt day 
* the ſix months, xt accounting the day of 
| {8950 be the 


Moore 40, 
Dyer 218, hb. 
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Trin. 4 Eliz, 
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the date of the :ndenture as any part of the 


| 

{ix months; and the opinion of the court | J- 
was, that the enrollment was well enough ; Ml « 
for that all the entire day of the 4th of ma 
ber ſhould be accounted in law, the date of {o 
the indenture, and any part of the 21ſt day WM 1: 
of March, which was the laſt day of the ſix NY 
months, ſhould be ſaid within fix months; oF 
for the day of the date of the indenture MF ,. 
ſhould not be accounted parcel of the fix WW , 
months limited by the ſtatute ; for the date | fr 
and the day of the date were ail one, for the Ki 
date was all the day ; and therefore, if a leaſe TY 
were made for twenty years after the date ho 

_ of the leaſe, the leſſee ſhall not enter the day 
ſame day that the leaſe bears date, but the WM ;;.. 
day next enſuing ; per Brown. And this ſta-1 Qu 

| tute was enacted to make certain the terre- WM 
tenants, and ſo was the ſtatute of uſes. And! "Y 
with this view, the ſtatute enacted, that no WE -;;.. 

| bargain and ſale ſhould be good without =. 
enrollment ; fo that, thereby, he that had WI ,,, 
cauſe of aftion might have reſort to the zerre- Wl 1, 
tenant. And, therefore, he intent of tbe Wi ;, 
fatute being to remove ſcruples, it would be WI the 
unreaſonable to make ſo ſcrupulous a confſtruc-1 and 
tion of it as that the day of the date ſhould be WM the 
parcel of the ſix months, eſpecially, when» WM was 


by common parlance, the date and the day} 


of the date were all one, And it did not !e-1 
ks ſembie 


_ = > —- 
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ſmble the ſtatute of the 32 Hey. 9. of leaſes, 
where it was ſaid, © that a leaſe made by 
« tenant 1n tail ſhould be good for twenty= 
« one years af/er the makii:g of the leaſes ;? Us} 
for the making might be at one hour of the '08 i 
day, and was perfect by the livery at that | IH 
time, and for that reaſon, the leaſe com- it! 

menced immediately. And, ſo upon a debt FE 
on obligation, the defendant might plead 1.14 
2 releaſe from the plaintiff pot confeFionem TR0 
[cripti pred: eiſdem die et anno; becauſe the | W100 
making of that was at a certain time. And OY 04.14, 
it had been agreed, that the Queen Mary | 
ſhould write herſelf Queen of the realm the 
day of her death, and, after her death, on 10l 
the ſame day, Queen Elizabeth was written Wave 
Queen, and both were true 1n reſpeCt of the i! Bi 
ſeveral times of the day. And ſoin reſpe@of 
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the diſtance of time of the ſeveral a&ts; as, if 111 B | j 
the anceſtor were difſeiſed on the day of his W411 
death, and the iſſue brought an aſſize of HF it 
mort-d'anceſtor, and the gilt of the writ were | [ Hil 


toenquire, if be were ſeiſed on the day on which LIN. 
be died, it ſhould be found for him. And + Y 
the diverſity was, where it was after the oy, | | 
| 1 - | G - 
ana after a time of the day, - But, in Dyer, | 
the court is reported to have faid that this [1 
Was @ narrow pinch. | 
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Powel 1 V. 


_ Nan. ; 
I Roll. Rep. 


( 508 ) 


So, in a caſe between Powe! and Nam | 


In the exchequer, it was adjudget, that if a | 


387.S.C.cit-= man leaſe land in intereſt, habendum © 3 daty” 


ed 3 Bulf, 


203+ Trin- 
4 Ja. 


Lewelyn v. 
Wilhams, 


Cro. }a. 258. 


Mich. 8 |a. 


that ſhall be taken mc/ufive, but otherwiſe | 
where it did no? commence ain intereſt; # 
as if the deed were dated at @ day paſſed, and | 


' the h:bendum was © & data” that ſhould he ; 


taken excluſive, becauſe that was only to | 


begin from the date in point of computation, 


Again, in eje#ane firme, the plaintiff de- | 
clared upon a leaſe made the 12th December, | 
babendum *© @ primo die of December.” Upon | 
not guilty pleaded, the jury found a leaſe | 
made 71 hec verba, which was dated the frf } 
of December, habendum © from henceforth,” | 
but delivered the 12th December, and which | 
could xof therefore commence in intereſt until | 
after that day. And the queſtion was, | 
Whether this leaſe ſupported the declars-| 
tion? And it was objected, that © from the| 
day of the date,” and *© from henceforth,” 
were /evera] commencements; for the one 


| began upon the day on which the deed ws} 


ſealed, the other the day after : But it was 
reſolved by the court, that they were 6 
one, being a computation of time * from itt} 
« time paſt,” and both ſhould be pleaded to 
begin from the day of the date, ** when 1h! 


teaſe was afterwards fealed at another day.” 
Put | 


-..-..00-:3 
But the court ſaid, (expreſsly taking the 


liſtinEtion that I contend for) that, if he had 


leclared of a leaſe of the firſt of December, 


(i, e. ade or delivered that day) © habendum 
i die datus,” the eje&tment could not be 
lledged the ſame day ; but if a leaſe were 
nadethe firſt of December, habendum © hence- 
« forth,” the ezectment might be alledged 
the ſame day. 


And Fleming, chief juſtice, on a queſtion 
xopounded, when a leaſe ſhould be ſaid to 
tegin, took the ſame diſtin&ion; for he ſaid, 
hat there was this difference where a deed 


mas delivered to begin © g die datus,” and 


where it was © @ datu,” for, when a deed 


ns to take its force and effence © a die 


" datus,” in this caſe it was excluſive, and 


the day of the date was excluded: But 


therwiſe, where it was © datu,” there it 


Was incluſive, and the day included. This 
lifference, he ſaid, held place, and was good, 
there it was a caſe. and point of intereft thac. 
was conveyed or paſſed from one to another ; 
8 1n caſe of a leaſe for years, or any other. 


tereſt that was paſſed, and ſoi in Clayton's, S. 
aſe, Bur, where | it was in matter of account, 
Where x no matter of intereſt was to be paſſed. 
"conveyed; as if one were to be account- 
ale to another, and tl:at by deed, were the 
fame 


Sura, 4983. 
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Sir Thomas 
Howard's 
Caſe, © 

1 Ld. Raym. 
430, 


(4483 


ſame to be dane ** a die datus,” or © a daty;” i 
in this caſe, 0 intereſt paſſing by the deed, I 
were the ſame © a die datus,” or © a datu,” 
1t was all*'one, and no difference . between 
them, zo which poſitions all the court agreed, 1 


- It is ſingular, that the court of King's | 
Bench, in citing this opinion in their judg-$ 
ment inthe caſe of Pugh v. the Duke of Lees, fl 
overlooked the diſtinction here fo particular- 
ly taken, which reconciles all the caſes; and } 
ſtated enly the firſt part of Fleming's opinion. 


So where an ation was brought upon a 
policy of inſurance for inſuring the life of 
Sir Thomas Howard for one year, © from tte| 
« Jay of the date:” The policy was dated' 
3d September, 1697, ,and Sir, Thomas died} 
the 3d September, 1698, at one of the clock | 
And Holt, chief juſtice, | 
held, upon a trial at Gui/dhall, that © a ar} 
datus” excluded the day of the date, but he} 
ſaid © a datu” or © a confeFione”” was from| 
the at&t done, and. ſo commenced the ſame | 
time that it was dated or delivered; and Sir | 


in the mornine. 


Thomas dying upon the laſt day, and the Jaw 


making no fraction of a day, and the inſurers} 
being bound to infure the life of Sir Thomas | 
for a whole year, and the year not being | 
compleat until the day was expired, it would 


be a breach, 
4+ 


So, | 


C.-Stt 3 


So, in the caſe of Sergnorett v. Nognire, 
which was an action of covenant brought on 
nicles of partnerſhip for four years, and in 
the declaration, the articles were ſtated to 
commence ©* with the day of the date” of the 
contract ; the articles, when produced, were 
to begin © from the day of the date” of the 
contratt; the court ſaid, that the variance 
was not material. And the chief juſtice 
ad, that © a datu” did not exclude the date, 


nd ſo was the ſame with © cam datu;”” but 


that © @ datu” and © a die datus” were not 
the ſame. But Powel ſaid, that ©** @ dats” 
ind * @ die datus” had been adjudged to be 
the ſame in the Common Pleas. 


5 reported, (the reporter having, as he men- 
tons, loſt his note book, in which the excep- 


Ontained,) it is obſervable thereupon, that 
tte chief juſtice diſtinguiſhed therein between 
"8 datu” and © cum datu” and © a die datus” 
tolling that the two former did not exclude 
the date, but that the latter was different; 
by which obſervation it muſt be underſtood, 
hat the latrer did exclude the date in his 
Pinion ; and as to the obſervation of Powe!, 
ls founded upon a caſe of which no traces 

are 


Looſely and incoherently as the above caſe 


Se1Enorett 
v. Noguire. 
2 L. Raym, 
1241, 


tions taken on this part of the above caſe were 
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Bellafis v, 
Heſter, 


1 L. Raym, 


2d0, 


| tation was to be made, in which caſe, the & 


and Treby, chief juſtice agreed. I al-| 


acaſe where the /ight of abil] was made uſe of 


- part. upon a bill of exchange for 20/. pay- 


( $512 ) 


are at preſent to be found, and may there. 
fore be concluded to refer to a caſe in the 
Common Pleas, where | theſe words were © 
made uſe of as the terminus a quo a compu. | 


law would undoubtedly be as ſtated by him, | 


. So, in a preceding caſe, it is clearly | 
laid down, that © @ die daius” 18 always k 
excluſive of the day, the day itſelf being | 
there excluded by the expreſs words of the | 
parties; and, in that, Nevil, the other Pie | 


lude to the caſe of Bellafis v. Hefter, which | 
ſeems properly to fall within a branch of the 
law diſtinguiſhable from that now under} 
conſideration, but which- 1 ſhall cite for the 
ſake of the diſtin&tion there taken. That was 


as the terminus 4 quo the time, at which the 
payment of the bill was to be made, was to| 
be computed. It aroſe on an ation of al- 
ſumpſit for 407. the plaintiff declared as to 


able © at ten days fight,” and that the bill 
was ſeen by the defendant, and accepted /ht} 
5th of May. The defendant craved oyer olf 
the original, and upon that prayed, that the 
writ might abate, quoad primum promiſſiones; | 


becauſe the original bore teſte the © 15th of 
2 . | My. 


(423 ) 


May,” and the bill was not payable until tex 
lays after fight: The plaintiff Cemurred. Tr 
x33 argued on his behalf, on this part of the 
aſe, that if the bill were payable ten days 
ifter ſight, the day of ſight ſhould be taken 
acluſive, by reaſon of the word © pot.” But 
Povel and Nevil, juſtices, were of opinion, 
that the day in this caſe ought to be includ- 
ed, ſo that the day on which the bill was 
hewn ſhould be reckoned one of the ten ; 
for, according to Clayton's cate, and all the 
books, where a computation was to be made 
rom an a&t done, the day on which the act 
ws done muſt be included, becauſe, ſince 
here was no: fraction in a day, that at re- 
lated to the firſt moment of the day on which 


t was done, and was as if it were then done. 


but when the computation was to be *©* ſom 
tve day itſelf,” and not © from the af done,” 


ere **© the day,” in which the a&t was done, 


uf be excluded by the expreſs words of the 
parties, As if a leaſe were made to com- 
nence © a die datus,” the day would be excluded ; 
but 'f 1t were © a confefione” which was an 
done, the day of the making would be in- 
cluded. But Treby, chiet juſtice, held contza, 
z. that, if a bill were payable ten days after 
livit, the day of the ſight could not be ac- 
wounted one of the ten days, but ſhould be 


cluded : Firſt, Becauſe it might be ſeen the 
L 1 laſt 
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Cooper 719, 


\ Of (BY 


laſt minute of the day, and hat might tel A 
intended as reaſonably, as that it was ſeen the ll « 
firſt minute: Secondly, The party mighthave Ml « 
the whole day to view the bill, and that was Mc; 
allowed him by the law : Thirdly, becauſe Ml «, 
the contrary conſtruction ſeemed abſurd; for i «/ 
then, if a bill were payable one day after ſight, ® 
it muſt be paid the ſame day that it wal 
ſeen, which was not the day after the ſight az 
the bill required. As to Clayton's caſe, he 
admitted that it was good law, but notcon-F 
trary to his opinion, for, if a man made a 


leafe the firſt of Fanuary, to have and to hola Ing 
« g confeftione” fora year, then the day of the ali 
making muſt be accounted one, becauſe, "4 
being a leaſe from the delivery, and to con-Wi ©"! 
tinue but for one year, unleſs the day were Tre] 
included, the leaſe would not determine un-i viſt 
til the firſt of January the next year, and ſo ; leaſe 
there would be two firſt days of January in 1 
the year. But, notwithſtanding his opinion, q As 
becauſe his brothers were of a contrary opi- WM ly 
nion, he awarded that the writ ſhould ſtand} Ditk 
and tha the defendant ſhould anfwer over. | 2 
7 
The court of King's Bench, in mentioning A 
la, 


the preceding caſe, in their judgment In thath 


of Pugh and the Duke of Leeds, refer to ir with| from ; 
only this flight, yet ſingular obſcrvation, 


namely, © That it had been Genel 
1 


A 


C.-81$ ©] 


"thatin a note of hand payable fer days after 
« fpht, the day of the ſight was incluſive, 
«Why ? becauſe of the ſubject matter; that 
«there ſhould be no further time to make rhe 
«demand ; and yet, after the day and after 
« {pht, were preciſely the ſame in language.” 
But we have ſeen, that thoſe who decided 
that caſe were of a different opinion ; for 
Nevil and Powwel diſtinguiſhed this caſe, as 
falling within the rule applicable to caſes 
where the date was the /erminus a quo, 1n 
the ſtrict ſenſe of the word, viz. as ſignify- 
ng the att of delivery, admitting the 
liference of conſtrution between © a die 
*lains” and © a datu,” to which laſt they 
conſidered © from fight” as analogous; and 
Treby, chief juſtice, held this caſe to be. 
litinguiſhable 7 7ts nature, from caſes of 
leaſes. 


by Mr. juſtice Afton 1n that of Pugh and the © 
Puke of Leeds. 


The queſtion there is ſaid to have ariſen 
on an ation on the ſtature of uſury. The 
eclration ſtated © giving day of Payment 
fron the 26th.” Upon the evidence, it ap- 
feared that the bond was given on the 2; th. 
The queſtion was, W hether, as the declaration 

55 & ſtared 


1al | 


i 
As to the caſo of Thomp/on v. Vanbeck, cited Thompſon v. = | 


Vanbeck, 8 


00Per 722, | 
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( 516 ) ; 
ſtated © giving day of payment from the 1 


not 
26th,” this was a variance. This depended WM ther 
upon whether the word ** from” ſhould be WM yr 
conſtrued incluſive of the 26th, or excluſive, WM tte 
Lord Hardwicke, (as the caſe is cited) WT cn 
ſaid, © the computation is to be made from WM tion 
the time of the a done; and though there WM ,r - 
are a variety of conſtructions of the word WM tric 
* from,” yet it depends intirely upon the WW 1 
nature of the thing, and that it ſhould ſo de- WM ther 
pend, is the right rule; the conſideration | for 
for the intereſt paid is giving day of pay-WMM ;, 
ment, I think it includes the day, and my o t 
reaſon 1s, that it would be a ſtrange conſtruc-W « it 
tion to ſay, that the day of payment ſhoald it 
antecedent to the time of advancing the money :| 1 
So ut res magis valeat quam pereat, it 15 711 ve 
five.” But this caſe, it was faid, was neveB tho, 
decided. eve: 
"x OFOt- SIT reſet 
The preceding caſe is ſtated in ſo dark ani rats 
unintelligible a manner, that it appears 19 ©, 
me impoſſible to diſcover what was the real i, 
ground of Lord Hardwicke's opinion, or wal « ot 


could. be meant by the expreſſion, © that 
would be a ſtrange conſtruction to fay, tha 
the day of payment ſhould be antecedent i 
the time of advancing the money.” But hi 
Lordſhip evidently contend this as a ca'd 
In which the compuration was to be made 


from an a done, namely, the giving £4 
n Ott. 


($87 


) 


note. And thetefore, when he adds, © that. 
there are a variety of conſtruftions on the 
word from, yet it depended intirely upon 
the nature of the thing,” he may fairly be 
confidered as alluding to the uſual diſtinc- 
tion between theſe words, when applied to 
an at done, as the 7erminus a quo, a compu- 
tation is to be made, and when, as the zer- 
ms a 940, an intereſt is to commence; and 
therefore, this opinion of his lordſhip, ſo far 
from being adver/e to the doctrine I contend 
in ſupport of, ſeems to have been founded 
on the /ame principles, and decifively in favor 


of it, 


We come now to the laſt authorities that 


ve ſhall cite upon this head, 


which, . 


tough, in fa&, they aroſe long previous to 
veral of the caſes already mentioned, were 
reſerved for this place, becauſe they ilJuſ- 
tate the diſtinftion between the phraſes, 
"8 datu” and © 2 die datus,” when refered 
to for the purpoſe of fixing the *© 7erminus « 


"9u0,” a thing is to commence 1n point of 
Omputation, and, when for the purpoſe of 


ixing the © terminus a quo,” a thing 1s to 
ne effect, or commence 1n point of intereit, 


and as three of the caſes, namely, thoſe of 


Boren v, Taller, Corniſh v, Caſey, and Clay- 


ins cate, were much commented upon in 


4 bt 
cc” —_— 


that 


Supra, 
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Bacon V. 
Waller, 


1 Roll. Rep. 


397. 
Mich. 13 Ja. 


(: 548: )- 


that of Pugh v. the Duke of Leeds, 1 tral } 


ſtate them pretty much at length, as 1 find | 
them reported, in order to ſhew that they by | 


no means merited the cenſure, conveyed in the 3 


comments upon them. 


The firſt caſe is that of Bacon v. Walle,, 1 
' wherein B. brought a replevin againſt W, I 
The defendant- avowed for damage feaſant, for | 
that the place where, &c. was his frank-tene- Þ 
ment at the time, &c, The plaintiff faid, F 
that the defendant was ſeiſed of the land in | 
fee, and leaſed it to B. the 26th of Ma | 
ſuch a year, by his deed bearing the ſane I 
date, to hold © from the date” for thirty 
years. The defendant replied, that aſter} 
this leaſe, namely, in November following, B, 1 
granted the land over to him, to hold © fron 
« the 25th of May” the year before for thirty 
years, by force of which he was poſſeſſed of | 
it, and as yet was poſſeſſed and ſeiſed of the} 
land, &c. Upon this replication, there was} 
a demurrer. And it was contended, that | 
here was a departure, and to prove it, ie] 
point would be, whether a leaſe to hold from | 
the date, ſhould be taken exciz/ive, or ſhould} 
commence the ſame day that it carried date:| 
For if that ſhould be taken excluſive, ther, 
when I. whoſe leaſe was made the 26th 9} 
of May, carrying the fame date, to hold 


c« fro t 


(- 519. ) [ft] 


Al 

e” for thi bs WH 

« from the date” for thirty years 7z intereft, Wil 
. 183! 

granted that over, at a ſubſequent period, 11 ''l 
to hold for thirty years, © from the 25th of [291 
May” by computation, one day remained in | 1H 
him notwithſtanding the grant, and fo he 11.1 
had a reverſion, and then the grant to the þ f [|] 
leffor was mot a ſurrender, in which caſe, the 141 


defendant could not maintain his avowry ; 


tle caſes of Powe! v. Nanney, and of 
Llewellin v. Morgan are there likewiſe ſtated; 
and It is there ſaid, that Lord Chief Juſtice 
Cike obſerved, that the main and principal Supra, 508. 
Point was a leaſe made habendum © a datu” 
"a die datus” whether they be all one or 
4-1-4 nat, 


+ + od *id>-- ren = 


for he had not the frank-tenement in preſent, 1.14 

but had -pleaded a new title from that in the Fi | 

ayowry, namety, the title of an under leaſe from | (| 

his own tenant, inſtead of a freehold which W114; 

was a departure. And it ys faid, that the court, 4:1 

upon view of the record in Fluellyns's caſe, were | | 1 | | 

of opinion, that the day was excluſive, and wh 

judgment was given for the plaintiff. —_ | 

WW Lhe preceding caſe is alſo reported, 3 Bal. | i | { 

W 203, but there the reporter has omitted to [F | 

WI face the f2# of the ſecond leaſe being made | Fill 

W = year after the firft leaſe, (which was dated _ | | 

WI te 26th of May, habendum © a datu”,) to | I 

WH fold from the 25th XM7aiz the year preceding. wa | ll} | 

WT fv! the point in queſtion is the ſame, and io 
1 1 
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Porters have ſtated theſe caſes, it is rather Þ ; 
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not, and as to this the whole court agreed i in þ , 
opinion, according to the judgment given in | | 
Llewellin's caſe, that the ſame was all one, 
that the avowry was good, and no departure, Þ | 
and judgment was given for the avowant, 2? 


From the looſe manner in which the re. * 


co 

difficult from either of them fingly, to make # ' Wi 
out the preciſe point, and the judgment WM :t 
upon 't. But, by tne affiſtance of the two, WM n: 
that difficulty is entirely removed; for the WM ic: 
original leaſe was made by him who had the UM #6: 
freehold the 26th of May, bore date the WM « 
26th of May, and the habendum was © a dat!” WM be 
for thirty years. This leaſe being then to WM ho 
commence in intereſt, © a datu” muſt, (ac- MM vt 
cording to the law as laid down in C/ajto's Wl pl: 
caſe, and in the caſes of Higham v. Cie, Wi th: 
Oſburne v. Ryder, and Hatter v. Afhe,) con- WM juc 
'mence from the delivery, and the day of de- WW ©, 
livery be included therein. Therefore, 7! WM acc 
Jeaſe commenced the 26th of May, to hold fi" WM thi 
' thirty years. Then the ſecond leaſe, whicl Ml of 
was made by the leſſee of the firſt leaſe to 15M to, 
leſſor, was made about fix months afterwarts an 
habendum © from the 25th of May,” in MI pri 
aforeſaid year, for thirty years. This lea, WW Th 
alſo, then, (according to the caſes ac WO 
cited, as toa leafe to commence by comp!” Wl the 


t100 
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tion from a- particular day) began on the 


26th of May in the ſame year, to hold for 


thirty years. For it began f.om the 25th, 
which, both in computation and intereſt, 
(according to all the caſes) excludes that 
day. Then, both the leaſes began the 26th 
of May, and both leaſes were for thirty years, 
conſequently, no reverſion was left in the 
under leTee, and 7hex the ſecond leaſe oper- 
ated as a ſurrender to the firſt leſlor, the te- 
nant of the freehold; and then the pleaof that 
leaſe ſupported his avowry, namely, ** 7hat 
the place where was his freehold,” and fo the 
cattle were damage feafant ; for the leaſe 
being ſurrendered to him who had the free- 
hold, was extinguiſhed therein. Therefore, 
when Rolle reports, that judgment was for the 


plaintiff, he muſt miſtake, for it was given for 


the firſt leſſor: and that accords with the 
judgment as ſtated by Bulſtrode, viz. that 
*adie datus,” and © a datu” being the ſame 
according to Llewellyn's caſe, (in which caſe, 


they were held /o zo be, viz. both excluſive 


of the day, when uſed as the terminus a quo 
to compute from, and not as the terminus a quo, 
an intereſt was to- pals) the avowry in' the 
principal caſe was good, and no departure. 
The queſtion conſequently before the court, 
was, whether the 25th day was excluded in 
the ſecond leaſe ;- which clearly, according to 
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all the caſes 1t would be, being to begin from eal 
the 25th of May. ph 
| | 

If we recollect the difficulty the ſame court, 3 
conſiſting of the ſame members were in, and Ml 
the great pains they took to get over the Ml 6 
words © @ de datus,” as operating excluſively Ml dc 
in an habendum, in the caſe of Butler v. Fin- 5 thi 
Supra, 434, cher, which occured, Hz]. 12 7a. and that I tw 
450, they all agreed that it could not be done; for F an 
that the conſtruftion of thoſe words had been Ml <: 
* ſettled, and that they muſt operate excluſive- 1 jut 
ly, and defeat the leaſe, if it could not be MI 
helped by livery, although it was then admit- [ 4 
ted by Dodderidge, that, had the habendum been WM *! 
from the date, 1t would have been otherwiſe; the 
| we can never be led to believe, that ſittins WM '© 
| upon the ſame queſtion in Trinity term, | aa 
14 James, they could hold, without diſpute , ec 
| or heſitation, that the words habendum © « WM ": 
| Zatu” and © a die datus” were the Jam: in Ml 
effeft, (which would be a reſolution diame- | be 
trically oppoſite) if the premiſes from WI © 
which the latter concluſion was to be drawn WM 'F 

were the ſame, as thoſe from which the for- | 

mer concluſion was drawn. Therefore, we |! 
| muſt refer Lord Coke's words, in that caſe, Wl © 
| to the ſame premiſes upon which the whole m; 
| court founded their judgment ; namely, the | p 
l 


| judgment in Llewellyn's caſe, which was ® | 
cals 


(483 


iſe of computation, and in. which Gorb 
phraſes were ſettled to admit of, and require 
the ſame conſtruction, 


So where the plaintiff, in an eefione 
frme, declared, that 7. S. 5th May, 1o 7a. 
demiſed a houſe to him, habendum * from 
the feaſt of the Annunciarion Jaſt poft,” for 
wenty-one years, ** ex 7unc proxtmo ſequente ;" 
and the defendant, the ſame 5th of May, 

gected hum. Upon Not Guil!y pleaded, the 
»- found, that the ſaid 7. S., the ſaid 5th 
day of May, by indenture, bearing date the 
«h of May, demiſed the houſe to the plain- 


uf, to have and to hold, © from the feaſt of 


the Annunciation laſt paſt, tor, and during the 
term of twenty-one years, wext enſuing the 
ate thereof, fully to be compleat and end- 


ed,” And, upon that verdict, the plaintiff 


lad judgment in the Exchequer, which was 
affirmed in the King's Bench; for the term 
began from the feaſt of the Annunciation in 
computation of the twenty-one years, and 
upon the 5th of Mey, in point of intereſt. 


Again, in an aQion of treſpaſs againſt an 


executrix, the plaintiff declared of a leaſe 


made to the teſtator by indenture, made the 
25th of March, anno , habendum © « 


de datus,” for ſeven years, and, upon ni 
"*.---M00E 


Moore y. 


Muſgrave, 
cited Alleyn, 
55:0. Go 

1 Roll. 
Abr. 850. 
11 Hob. 18, 
19. Mich, 
Ja. 10. 


Corniſh v, 
Cawley, 
Allen n79. 

S. ag Stije 3 
11S... Roll 
Abr.850.12 
Trio. 24, 
Car, 2. 
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debet pleaded, the jury found that the plain. 
tiff, by indenture, dated the 25th of Marth, 


Ci fy OAT TE” OT Es Poet 
o - 


and delivered the ſame day, demiſed the lang Ml 
ro the teſtator, to have and to hold, © from I (a 
the day of the date,” for the term of ſeven Ml 
years, from thenceforth, © next,” and © in. Ml i: 
mediately” following, &c. And, upon this ml 
verdict, the queſtion was, whether the leaſe, Ml ©/ 


by 
oo 


in point of computation, was to commence MI ": 


from the © making” or © from the day of Wl © 
the date?” for, if the ſeven years commenced MI 
&* from the making,” then the plaintiff had | wr 
_ miſtaken the leaſe, but if it commenced © from WM *: 
| the day of the date,” then he had declared = < 
richt according to the leaſe. It was argued, the 
that the ſeven years were to commence WII ®: 
«* from the day of the date,” and not from WW 
the © making” of the leafe, for that the | ha 
f words would bear that conſtru&tion ; becauſe WM *' 
; the words, © from henceforth” might refer Wl ® 
| | to the word, © from the day of the date, (0: 
and /o to the time of the commencement in | [tr 
; point of intereſt. And then the words ſhould as 1 
| be taken, as if the leaſe had been, ** to have | the 
and to hold from the day of the date, from WM #n 
| henceforth for ſeven years,” excluding the the 
| day of the date in the computation, and that | 
| 
| was probably the intention of the parties; | | 
: and not that the leaſe ſhould commence 01 tha 
One day t 2 on of computation, and the next (0. 


day 


F; 
i 
£ 
« 
q 

: 
<& 
£ 
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tay in intereft : alſo, it was ſaid, that there 
was a rent reſerved during the term, payable 
innually upon the 25th of March, the laſt 
{xy of payment whereof, would be out of 
the term, if the ſeven years commenced upon 
that day. Ez per Role, © the plaintiff hath 
miſtaken his leaſe; for a leaſe habendum, 
« from henceforth,” includes the day of the 
making, and a leaſe habendum, © from the 
day of the date,” excludes the © day of the 
late:” and with this agrees Barwick's caſe, 
which he affirms to be law ; (but he ſays, 
that if ſuch ancient patents be given in evi- 
dence, the jury, by preſumption, to make 
the patents good, may find that they were 


made the laſt inſtant of the day of their date, 


and then they were good in law: and, fo it 
had been reſolved, in point of evidence*. 


Now, the habendum, here being © a die datus,” 


and for ſeyen years, © from henceforth, &c.” 
tomake all parts of it ſtand, it muſt be con- 
lrued tro commence ** from henceforth,” viz. 
as to the computation of the ſeven years, that 
they ſhould begin from the 25th of March ; 
and * from the day of the date,” viz. upon 
the 26th of March, in intereſt and poſſeſſion. 


But, in the preceding caſe, Rolle agreed, 
that if the leaſe had been made to have and 
to hold, - «© from the day of the date,” from 

Ip « henceforth” 
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© henceforth” for ſeven years, as it was in 4 
Muſgrave's caſe, then the plaintiff woulg $ 


have declared right, 


Again, in Clayton's caſe, which, as hath 4 
been Taid, was a queſtion upon a leaſe, $ 
« habendum from henceforth,” in point of in- Þ 
tereſt, Lord Coke, after having ſtated that in- Y 
ſtance, and the judgment thereupon, goes on. # 
and lays down the diſtinCtion between a de- # 


miſe © from the making,” or © the day of } 


the making,” or © irom the day of the date;” 
and, then his lordſhip obſerves, that it was 
adjudged in the Common Pleas, Tris. 21ſt | 
Eliz. where the words of the ſtatute, 27 Hen, | | 
8. 16. of enrollments, were (within ſix months |! 
« after the date” of the ſaid writings indent- 
ed), thar, if ſuch writings had a date, the fix | 


months ſhould be accounted from the © gate,” 


and not from the * delivery ;” but, if they | 
had ro date, then the ſix months ſhould be | 


counted from the delivery; and then he 
cites Dyer, 5 E1iz. 218, the caſe of enroll- 


nents, and, that the bole day, ſhould be ac- | 
counted, in law, the date of the indenturt, } 


in fjuch caſe ; unde ſequitur, ſays he, (i. ©) 


from thole two caſes of enrollments, (the for- | 


mier of which was an inſtance of a deed with- 


out date, and therefore, to be calculated from | 


the delivery, the latter of which was a deed | 
dated 
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dated, and therefore, to be calculated from 
the date), that, in ſuch caſes; namely, (caſes 
of computation), delivery and date being the 
ame, © from the date,” and © from the 
day of the date,” are all one ſenſe; for, as 
mich as, in judgment of law, © the date,” 
in ſuch caſe, doth include rhe whole day of the 
date, Tt 18 plain, that the general concluſion 
of Lord Coke's report of this caſe, cannot be 
carried further than this, that 1s, than to 
caſes of enrollments, and the like, becauſe 
the premiſes w1ll not warrant ſo doing ; for 
Lord Coke, has before, in the ſame report, 
ſtated Clayton's caſe, wherein he holds, 
from henceforth,” as analogous to the 7ime of 
delivery, and that this includes the day of 
clivery ; and diſtinguiſhes z7hat © from the 
day of the date,” or ©* the day of the mak- 
ng,” which excludes, as he ſays, © the day of 
the delivery.” 


And, as his lordſhip, 1ſt Inſt. 46. where 


te again mentions the conflructions of © a 


atu,” and © a die datus,” as the ſame in con- 


ltrution, cites Clayton's caſe, and the caſe of 


enrollments, in Dyer and Moore, as the au- 


thority upon which he grounds that poſition; 


What he there lays down can be of zo autho- 
ity, further than, as it is warranted by thoſe 
caſes; and hey it is of none at all as a general 


propeſition, 
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propoſition, but only as with relation to a | 
matter of computation from a time paſt, |} 


| But if one having a power to make leaſes 
for twenty-one years in poſſeſſion, make z| 
leaſe to A. for twenty-one years, for the pay- | 
ment of debts, which leaſe is made from a 
time to come, and ſo not purſuant to- the | 
power, yet, being for what is deemed, in | 
equity, a good conſideration, it will be ther: | 
ſupported. 


Before we return to the conſideration of | 
the judgment of the court of King's Bench 
in the caſe of Pxgh and the Duke of Leeds, 
it is neceflary to advert for a moment to the 
mearing, or rather application, of the words} 
« inclujive” and © exclufive,” when made ue 


_ of with reference to theſe leaſes; for much} 


of the confuſion that hath of late ariſen upon 
this ſubje&t, ſeems to have proceeded from 


nor having . ſufficiently conſidered the true 
meaning of theſe words in their application 
thereto. When it is laid down, as a poſition 
of law, that if a leaſe be made habendum, 
«© 2 die dotis,” it is excluſive of the day 0! 


which it is made, and that if a leaſe be made 


habendum * a dat,” it is excluſive of the day 
on which it is made, weare apt to refer excl! 
five and incluſive to the particle (A) or (from\ 
conſidering that particle, as the key, to te 


ſentence, and, fo are led to conceive, chat (4) 
| of 
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xr (from), has no preciſe meaning, but is, 
elf, © incluſive” or © excluſive,” as the 
caſe may happen to be; whereas, ©* inclu- 
ive” or © excluſive,” refer to © day,” either 
expreſſed or implied. Thus, when we ſay, 
« } die datus,” 1s © excluſive,” we mean that 
the © day of the date” is excluded out of 
the leaſe ; 'ſo, when we ſay, © a datu,” 1s 
" incluſive,” we mean, that the whole or a 
part of the day on which the leaſe 1s dated 
sincluded therein : but the particle (from) 
is, in both caſes, if the rights of third perſons 
make it mater1al to aſcertain the f2# or hing 
bo which it refers preciſely as the terminus 2 
quo, excluſive of it. As, if a leaſe be, haben- 
(um © a datu,”” in point of intereſt, © dazus,” 
lenifying, as there applied, an act, namely, . 
the delivery, all time preceding the at&t of 
lelivery, is excluded; and the leaſe, as 7o 
ttird perſons, takes effe&t from the preciſe mo- 
ment of the date, (1. e.) delivery ; ſo, if a 
aſe be, babendum *© 2 die datus,” (the day 
teing there the thing refered to, from which 
the leaſe is to commence in intereſt) excludes 
al time previous to the determination of 
ne day of the date, and differs from the 
ormer limitarion, only in this reſpe&t, that 
le former takes effect from the © time of 


Glivery,” the latter, © FRoM the day of 
livery,” 
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To return to the judgment of the court of 
King's Bench. It is aſked, * what is the 
date?” © the date,” (it is anſwered), « js 1 | 
« memorandum of the day when the deed was : 
« delivered: in Latin, it is datum, and datum J 
* zali die, is delivered on ſuch a day. Then, f 
© 1n point of Jaw, there 1s no fraCtion of af 
« day, it is an indiviſible point, What 5 
« the day of the date? Ir is the day the deedf 
« 18delivered ; the date, and the day of thef 
« date, muſt be the fame thing. The dy 
« of the date is only a ſuperfiuous expreſſion, 
« It is impoſſible, in common ſenſe, to diſ-4 
« tinguiſh the one from the other.” Thel 
ancient ſages of our law, are charged in this 
judgment, © with having adopted a con-f 
« ſtruction upon the word *© from” againlty 
<« the ſenſe of mankind, againſt convenience, 


ſu 


© ſ1btleties, that even the ſchoolmen would 
« haye been aſharned of.” I confeſs, there 
ſeems to me, to be more ſubtlety in the 
throwing together the half-dozen foregoilg 
ſentences, than in all the caſes that haz 
hitherto been cited upon this ſubject. Ve 
are told, © that the date is a memorandum 0 
« the day on which the deed is deliveres 


O 
&« and datum tali dic, is delivered on ſuc) WM gu 
« day; and, the day of the date, is the "ive, 
« on which the deed was delivered. 1WMWcann 


3 c«c (ate, 


(531.3. 

*« date, therefore, being alſo defined to be 
© the day the deed 1s delivered, the date, 
«= and the day of the date, muſt be the ſame 
« thing.” But, if we carry this mode of 
reaſoning as far as it will go, we ſhall ſee 
that there is no abſurdity that may not be 
ſupported by it; for the date has alfo been 
defined to'be a memorandum of the day on 
which the deed 1s delivered; and date is 
defined to be the day on which the deed 1s 
delivered ; why then the date being defined 
to be a memorandum, and the date being 
ſo defined to be the day on which the deed 
s delivered, it might be contended with 
equal force, that a day was a memorandum, 
amd a memorandum A day. 


The argument ſays, that ©& the dy of 
the date” is only a ſuperfluous expreſſion, 
"It is impoſſible, in common ſenſe, to dif- 
*tinguiſh the one from the other. Date, 
"does not mean the hour or the minute, 
*but the day of the delivery. And, in law, 
"there is no fraction of a day. It is an in- 
"diviſible point.” If it were true, that in 
aw, there was no fraction of a day, there 
might be ſome plauſibility in this kind of 
Tgument ; but, if that propoſition be un- 
ue, the concluſion that is founded upon it 
Cannot ſtand, 


M m 2 IVES | - 


Clayton” 
Caſe, 3 


$ 
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Ir is true, that in queſtions between parties i 
to a contract, the law preſumes that an a& i 
done on any particular day, was done the 4 
firſt minute of that day : which is a f®ion of | 


law adopted for general convenience, and I 
conformably to the ordinary uſage of man- Ml ; 
kind, who commonly make their contracts Ml | 
from days, and not from hours or _ minutes, Ml ; 
The law, therefore, in conformity to general WM 1 
uſage holds, that where an indenture of Ml ; 
leaſe is delivered at four o'clock in the after- MI , 
noon, of the 20th of June, for a year, that WM 1 
this leaſe ſhall end the 19th day of June, in WM 1 
the next year ; for the law, in this compita- WM y 
tion, doth reje& all fraftions and diviſions Wl « 
of a day for the uncertainty, which is always Wl | 
the mother of confuſion and contention. Wl + 
But, fictions of law, hold only in reſpet WI it 
of the ends and purpoſes for which they WI /u; 
were invented; when they are urged to Wi rol 
an intent not within the reaſon or policy of Wl mi 
the fiction, the party intereſted may ſhev WI the 
the truth, Thus, if a bond be made Lt 
the 1ſt of January, and releaſed the fame Wil co: 
day, the bond may be avered to have been Wl in 
made before the releaſe. So, if a feme folc Wi in 
bind herſelf in a bond, and the ſame day 
marry, you may aver, that ſhe delivered tie ? 
bond before the marriage, If, on an afſike W (1; 


if 


(533 


it appear, that the diſſeifin was done the ſame 
day on which the writ 1s teſted, it ſhall not 
therefore abate ; becauſe the afſiſe may be 
purchaſed after the difſeiſin. And, if a writ 
abate one day, and another writ be purcha- 
ſed, which bears teſte the ſame day, the 
law will preſume it taken out after the abate- 
ment of the firſt writ. So, where there was 
a robbery, gth OF. 13 7a. it was alledged, 
in arreſt of judgment, that the aftion was 
not brought within the year; for that there 


within the year, and the grth of OZ. 14 7a. 
excluded: And then, the gth of. OZ. 
13 72. was the day of the teſte of the wrir, 
fo the tefte was not within the year. But, 
Hibart and Yynch, Chief Juſtices, ſaid, that 
it was not ſo; for a fraction of a day, 
ſuch caſe, was allowed. That was, that the 


might be within the year of the bringing of 
the wrir gth OF. 14 Ja. by the diviſions of 
tines in a day, for the robbery might be 
committed 1 2 7a. in the afternoon, and with- 
n the year of the bringing the writ 14 7a. 
n the forenoon. = 


And, Hebart ſaid, in the foregoing caſe, 
that it had been adjudged, that if a leaſe were 
M m 3 


was but one gth of O#. within the year, and | 
the oth of OF. 13 Fa. ought to be included 


robbery committed the gth of OZ. 13 Ja. 


ina ae 


4 H. 6, 7. as 
17 Af. 21. 
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( 534) | 
made habendum, 2 confefione, ejefrione firms : 
lay the ſame day, becauſe of the divifion if | 
the parts of a aay. | 


| = 

Again, where, in the caſe of Butler y, [ R 

» Fincher, Lord Coke ſuggeſted, that it might WM ; 
be intended to make the livery in that caſe Ml ; 
good, that the livery was made in the ſame MI , 
inſtant of time that the firft day did end, MF . 
and fo the leaſe be made good by ſuch a fa- WM . 
vourable conſtruction, ut res magis valca WMll ,, 
quam pereat, and this, eſpecially, where no | 2 
time of livery made was. found 1n certain. WII ., 
The court unanimouſly held, that no pre- WM ;; 
ſumption could be made reipeCting the !ine Wl c. 
of day of a delivery ; for that the preci/e time, WM ;; 
when 1t was made, whether in the forevoon, Wil ;. 
afternoon, or in the laſt 7n//ant of the day, WI ;;, 
was merely a matter in fat, and therefore, nt Wi . 
to be taken by an intendment, one way 0 WI ,. 
the other, Ne 
— L by 

But the obſervation of the court of King's WI ... 
Bench, in their judgment now under con- Wi -.. 
fideration, * that in the caſe of Corniſh and "® 


* Cawſey, it was ſaid, that if there was ,- 
*« queſtion upon letters patent, like Barwices cur 
* caſe, to make the patent good, the JU!) pre 
&© might find, that they were made the ll Gay 


« inſtant of the day, and that Sir £ar0) WI .. 
« J/1jms | 


(538 -) 


& //i/mot did ſo in a caſe that came before 
« him, v7z, he left it to the jury to find that 
« livery was made the laſt inilantof the day,” 
fully admits this doctrine, as to the pre- 
cilon required in theſe caſes, with reſpect 
to the moment of making the livery : 
for, why ſhould Sir Eardly Wilms have 
burdened the conſcience of the jury with 
aſcertaining the preciſe inſtant of the livery, 
when, according to the principle now contend- 
ed for, finding the day would have been 
ſufficient, that being (as alledged), in law, 
an indiviſiblz point of time: That ſtep was 
totally unneceffary; for 1t 1s impoſſible to. 
come nearer a preciſe time, than to an in- 


aUvifible point of time : as, if a day, in confi-. 


deration of law, be indiviſibie, it is, guoad 
that particular purpoſe, in law, what an in- 
ſtant is to our perceptions, vV72. the ſmalleſt 
modification of time that the law knows. 
Now, as the notion of time or duration 1s got 
by the perception of a ſucceſſion of ideas, 
and the ſmalleſt portion of time we know of, 
13 that, which, in our perception, admits no 
luccefion, and therefore, 15. to us indiviſible ; 
Wiateyer exiſts in that portion of time oc- 
Cupies the whole of it, and, for that reaſon, 
precludes further diviſibility. Then, 1f a 
Gy be, in law, an indiviſible portion of time, 
Shatever exiſts in that portion of time, muſt, 
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in conſideration of law, occupy the whole of | 


it; and zherefore, any act that takes place in | 
the courſe of a day muſt be conſidered a | 
exiſting the firſt as well as the lat inſtant of 8 
that day: Conſequently, it was giving 
the jury a very unneceſſary trouble to re- | 
quire them to aſcertain the inſtant of the | 
day at which livery was made, when a day, | 


in law, was an indivi/ible point of time, and, 


therefore, if they found the livery was | 
made on a day certain, they found, in lay, | 


that 1t was made the laſt inſtant of the day; 


becauſe the act of livery, in preſumption of | 


law, took up the whole day to do it in, and, 


therefore, was in fieri the laſt inſtant of the 
day, as well as the firſt inſtant, 


But, ſo far is the law from conſidering a | 


day as an' indiviſible point of time, when 
the intereſt of third perſons requires that it 


ſhould be divided, that, rather than a man's 
right ſhould be loſt, it even admits, for the. 


purpoſes of juſtice, the poſſibility of two 
times in one inflent, As if there be two 
jJointenants, and one of them deviſe his ſhare 
by will, this is held to be no ſeverance 0 
the jointure: Yet the title of the furvivor, 
and that of the deviſee, ariſe in one and tit 
ſame inſtant, namely, the inſtant at which tl 
devifor dies. So, if there be two jointenans 


in} 


(497 3: 


in a p2rſonal thing, and one of them commit 
ſuicide, the other ſhall have that by ſurvivor- 
ſhip which was held in jointenancy ; and 
yer, by the aft of ſuicide, all the perſonal 


eſtate that the felo de /e had, at the time of his 


geath, is forfeited to the crown ; but the 
Jaw, to avoid doing injuſtice, ſuppoſes a 
poſſible diviſion in that infant, and, in its 
contemplation, conceives a priority in favour 
of the ſurvivor, viz. that, in that in/tant, his 
title by ſurvivorſhip veſts the thing in him, 
before the title of the crown by the forfeiture 
attaches on It. 


It ſeems therefore, that the obſervation 
thar, in caſes of patents or of leaſes, the jury 
may, ut res magis valeat quam pereat, preſume 
a livery at the laſt moment of the day, only 
applies to caſes, where, from the antiquity 
of the inſtrument, the aZual time of the 
livery cannot .be proved; in which caſe, as 


the jury ft preſume and find a time, -it - 


is reaſonable, that - they ſhould preſume 
and find ſuch @ time as will ſupport the 1in- 
lirument: But this preſumption can never 
operate where there is poſitive evidence of 
the preciſe time of the fa&t; for the politive 


evidence muſt always controul the preſump- 


tive, 


Now 
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Now making is to a leaſe for years, wha: | 
livery is to a leaſe for life, and therefore, the 4 
making, in the former caſe, 1s a fad, as livery 
is in the latter caſe; conſequently, if a leaſe | 
for years were made under a power, and it , 
became neceſſary to ſhew the preciſe time of # 
the making, to aſcertain whether it were in 
poſſeſſion or reverſion, if, from its antiquity 1 
or any other circumſtance, that fat cold not 8 
be aſcertained, a jury might find ſuch a | 
making as would ſupport the inſtrument, | 
But, if the a2ual time of the making could | 
be ſhewn, the 2aking being a'fa# which the | 
Jury are to find, they muſt find the fad as it | 
is, if it be a fact eſſential to the right of a } 


4 


third perſon, 


Another plauſible argument uſed in ſup- 
port of the judgment in queſtion is, that, it | 
the caſe of the Attorney General and the | 


Counteſs of Portland, all the leaſes from ihe 


civil-liſt at, down to: the moment of that | 


upon which the queſtion was then in agita- 


tion, were ſearched, and they were nearly 


half the one way and half the other, Eigity 
were granted « from the date or making, 
and above ſeventy « from the day of the 
date,” or © making;” all thete leaſes had 
paſſed the great ſeal, and likewiſe the ſeal of 


the Exchequer; from this circumitance, 


Wa 


(---539--3 


was argued, © that it was plain that the 
« queſtion turned upon the conſtruction of 
« the Engliſh words, and what ſenſe they 
« bore. If the court was right, nothing 
«could be ſo frong, as that all the officers of 
«the crown woo had been concerned in making 
© tþeſe leaſes, looked upon the words as ſynoni- 
«nous, and ſuffered them to paſs and repaſs 
* unnoticed: It was demonſtration, that by 
©uſing both 1ndifferently, they underſtood 
© them to be both the ſame thing. JUf there 
" was nothing more in the queſtion, than that 
«all the law officers concerned, had, in the 
* above mentioned caſes, conſidered the two 
* expreſſions as. ſynonimous, that would be 
* ſuffcient to guide the opinion of the court.” 


In anſwer to this part of the argument, it 
s only neceſſary to cite the obſervations 
made upon ſuch an argument, from uſage in a 
cle preciſely ſimilar, viz. Magdalen College 
caſe, as to powers of leaſing under the 13 Eliz. 
It was there ſaid, that after the aCt of 13 Eliz. 
divers maſters and fellows of colleges, deans 


and chapters, maſters or wardens of hoſpitals, 


an others, having ſpiritual and eccleſiaſtical 
lvings had made eſtates and leaſes to Queen 
Elizabeth, and to the king, that then was 
(in the manner therein contended againſt) 
Waich were granted over and transfered to 
| many 
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many perſons, all of which were made by the | 
advice of men learned in the law, and of the 
counſel learned of the king and queen ; and that : 
the change of ſuch a common and confant 
opinion, upon which the intereſts and eſtates | 
| of ſo many men depended, would be the | 
occaſion of great vexation, ſuits in law, and | 
the ruin of many, who had not only ſpent their | 
ſubſtance, or the greateſt part of ir, upon 1 
WW ſuch eſtates and leaſes, but alſo laid out | 
much «pon new building, and: other charges | 
upon them, a// which would be terly lift 
11 Rep, 75- Sed per Juſtices Coke, Croke, Dodderidge and 
Haughton. As to the number of leaſes thathad | 

been made ſince the ſtatute of E£/izadeth, Firſt, 
that it was more ex conſuetudine clericorim, 1 

who imitated precedents of leaſes made before 

the 13th Eliz. than of any /aze advice of men 

learned in the Iaw. Secondly, that multituds 

errantium non parit errori patrocinium. And as 

to the inconvenience, that was greater, and 
concerned more perſons on the ſide the court 

decided in fayour of, than the other. 


Ww 


Having gone through the arguments uſed 
in ſupport of this judgment, and ſubmitted 
to the reader ſuch obſervations as occuret| 
thereon, I ſhall leave this caſe, only making 
one obſervation more. There may be thoſe 


who will charge me with having taken gre* 
pains 


CT wakes G2 SD 


C 341 3 


pains tO ſubvert the principles of a dect- 


fon, which has, at leaft, the merit of ef- 
{ectuating, in ſubſtance, the intention of the 
lonee of the power, that otherwiſe would 
tave been overturned. The anſwer I ſhall 


give to this charge, ſhould 1t be made, 1s, 


that 


« 'T*xwill be recorded for a precedent, 
«© And many an error, by the ſame example, 


« Will ru/þ into the flate.”? 
Shateſpeart. 


Before I quit that part of the ſubject on 
which I am treating, reſpe&ting the þa- 
tendum in leaſes made under powers, I ſhall 


add a few general obſervations, as t9 thoſe 


caſes, where the duration of the leaſe is go- 
verned by the continuance of lives. 


If a power be created to leaſe for three lives, 

It will be well executed by a leaſe for three 
lives, and the longer liver of them, becauſe, 
for three lives, and for' three lives and the 
onger liver of them is all one. 


In the caſe of Baugh v, Haynes, one objec- 
tion made to the leaſe was, that it was not 


made for three lives directly, but made to 


7. $. for the three lives of his three brothers 
therein named. Sed per curiam, that obje- 
lon was of no force ; for a leaſe to one for 

three 
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three lives, and to three for their thee lives, | 


was all one, 


It was agreed by the court, in Whitloct's | 


caſe, that a power to make a leaſe for three } 


lives, was not well executed 1n law, by a leaſe 
for ninety-nine years, determinable upon 
three lives. And the reaſon ſeems to be, 8 
that the eſtates are different, one being a | 


freehold, and the other a chattel, 


So, where, upon a marriage ſettlement, 
power was given to every tenant for life, | 


when in poſſeſſion, to Iimit the tenements in 


queſtion, to any woman he ſhould marry for | 
her life by way of jointure, and in bar of 


dower : The tenant for life made a leaſe for 


ninety-nine years, determinable upon the 
death of his wife. And it was held, that, 
however ſhe might be entitled to relief in a 


court of equity, yet, at law, it could nerve 


be ſaid to be an execution of a power, 


But a diſtinCtioh is taken in IW bitluck's 
caſe, where the proviſo, creating a power t0 
make leaſes, is in the beginning, general, 
abſolute, affirmative, and indefinite ; as t0 
make a leaſe or leaſes, grant, or grants, Kc, 
as well in poſſeſſion as reverſion of herediti- 


ments, &c, which 1s without any limitation, 
and 


( 543 ) 


ind then a proviſo of correction added ; 
namely, that fuch leaſe or leaſes, grant, or 
2rants, ſhall not exceed the number of three 
lives, at moſt, or twenty-one years; which 
clauſe is negative, and qualifies the generality 


of the firſt proviſo; fo that the power, by 


the firſt clauſe 1s general, and by the ſecond 
qualified not to exceed three lives, &c.; and 
where the power 1s particular, entire, and 
afirmative; for, in the former caſe, the 
donee of the power may make any leaſe or 
orant, provided 1t doth not exceed the utmoſt 
extent of intereſt, that the power warrants : 


As, if he hath power to make ary leaſe or 


erant, provided it doth not exceed the num - 
ber of three lives, or twenty-one years; there 


he may make a leaſe for ninety-nine years, 


if three lives ſhall ſo long live, for that doth 
not exceed the number of three lives, but in 
truth is leſs ; for every term for years, which 
is but a chattle, is leſs, in eſtimation of law, 
than an eſtate for life, which 1s a freehold : 
But, in the latter caſe, he muſt purſue the 
power, which is particular and eatire; as, if 
one hath power to make a leaſe for three lives 
or twenty-one years, he cannot make a leaſe 
for ninety-nine years, if three lives ſo long 
live; for the power 1s to make a leaſe for 
three lives, or twenty-one years only; and a 
eaſe for ninety-nine years, if three lives live 
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ſo long, is neither a leaſe for three lives nor | 
for twenty-one years; and, Zherefore, not | 


warranted by the power. 


And ſuch powers to leaſe, babendum for | 
lives or years, may be either abſolutely for | 
one, two, or three lives, or for an abſolute | 


term of years, as for thirty years. Or they 


may be qualified, as for any number of years, 
determinable upon one, two, or three lives. | 


Fifthly, As to rent reſerved on leaſes 
made under powers. 


Upon this head of enquiry, it is neceſſary 


to premiſe, that the rules of law adopted in | 


caſes of eccleſiaſtical leaſes, and of leaſes made 


by virtue of the ſtat. 32 Hey. 8. as to leaſes | 


made by tenants in tail, . apply equally to 
leaſes made by virtue of powers in {ettle- 
ments. And therefore, the authorities de- 


cided on the former, equally aPPIF to M 


latter. 


Fe 


q Ir was queſtioned, in the cafe of Banks v. 
Brown, whether the reſervation of the an- 
cient copybold rent and more, in- a leaf 
made by tenant in tail, would anſwer the de- 


ſcription of the ancient arcuſtomes Tent, 
24 within 


Wl 
th; 


up 


SC» 
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nithin the ſtat, 32 Zen. $. and it. was held; 
that it would, 


Upon a trial at law, dire&ed out of the 
Exchequer Chamber, the caſe appeared 
to be this. Upon the 14th of O#Zober, 
ano 13 Car. 2. the Petty Cannons of St, 
Paul's, made a leaſe of the rectory of St, 
Gregory, for twenty-one years to Meorrice and 
his wife, rendering 40/7. a year. And Morrice, 
covenanted to pay, over and above that ſum, 
; couple of capons yearly, or fix ſhillings and 
eight pence in money. It appeared upon 
evidence, that, in a former leaſe, made divers 
years before, there had been only twenty- 
five pounds a year rent reſerved; that, in 
another leaſe, there had been thirty ſeven 
pounds a year reſervedz and, in another, 
eight and thirty pounds per annum; but, in 


the laſt leaſe of all, precedent to that in 


queſtion, forty pounds per annum had been re- 
ſerved, and a couple of capons; and it was 
found, that the exceptions out of the other 
leaſes, were more large than thoſe out of the 
leaſe then in being. And the queſtion was, 
whether the laſt leaſe was good in law? And 


It was held, by Hale, Chief Baron, that the 


accuſtomed rent mentioned in the ſtatute, 
ought tro be underſtood of the rent reſerved 
pon the /aft leaſe, and not upon the firlt ; 

N n for 


Morrice v; 
Antrobus, 


Hard. 325: 
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fot Mb at rent having been altered ſince, coula | 


was reſerved at the creation of the power, if! 


( 346 ) 


not be called the accuſtomed rent. 


Lord Het, upon the authority of this caſe, | 
delivered it as his opinion, 1n the caſe of ' 
Orby v. Mohun, that if a power were to leaſe, | 
reſerving the ancient and accuſtomable rent, | 
this ſhould be underſtood that rent, which 


a leaſe: were then in - being; or that which| 
was ' laſt 3fore reſerved, if no leaſe were] 
then in beint: for he who created ſuch af 
power, intended” no more, than that thef 
leffor and leflſee ſhould not be able to put] 
the eſtate in a worſe condition, than it was 
in when the power was created, but ſhould 
keep it in the: ſame plight ahd conditioh, at} 
leaſt, as it was in; when ſo ſettled, There: 
fore, he. ſaid, that ſuppoſe, 'anciently, there 
had been a variety of rents reſerved ; as for 
inſtance, 10s. for many years before ancient 
referved; and 205, tome years before the! 
ſettlement; and, at [the time thereof, tle 
lands were not in leaſe : In that caſe the 20% 
and not the 10s. though. a much anciente! 
rent, ſhould be the ancient rent; for tit 
length of time, in that caſe, was 'not material, 
The ancient rent, in ſuch caſe, was not to bf 
taken in reſpect of time paſt, but of the iN call 
time to come, In ſuch caſe, reference mul 


bel 
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he made to the leaſe that was in eſle at the 
ime of creating the power, or hat laſt be- 
ore in being at the time of ſuch ſettlement; 
and the rent thereon reſerved, was the ancient 
rent, in reſpe&t of any leaſe to be made pur- 
fant thereto. As ifa leaſe had been made four 
years before, at 4.7. and another were made 
then, reſerving the ancient and accuſtomed 
rent ; that leaſe of 4 /., in reſpe©t of the leaſe 
to be made, which was then a future act to be 
done, was ancient, and the rent thereof, was 
ud rent, in reſpett of the new leaſe. He 
would ſuppoſe a variety of reſervations of 
rent at ſeveral times, as 1cs. forty years 
290, and 20s. twenty years ago; yet, the 
loft reſervation of twenty ſhillings, mult be 
the ancient rent; otherwiſe ſuch a power 
could not be executed: And therefore, ex 
weſitate, it muſt be brought to ſome cer- 


tainty, (as he had done}, to know what was 


ntended by theſe words, ancient, uſual, and 
acyſomed rent, The reaſon of the law was 
with him; and for this, he depended upon 
Morrice and Antrobus, which he ſaid, was 
a undoubted authority, and could not be 
ſhaken; and it would be no anſwer to ſay, 
that ex neceſſitate, ſuch a corſtrution was 
made there, becauſe it was an eccleſiaſtical 
ale:. And, that a Dean and Chapter, once 
(clerving a greater rent than ſormerly, could 
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never diminiſh it again ; but tenant in fee. MM | 
ſimple, might make leaſes at 505. and, after-3 


wards, at 10s. and then make a ſettlement, MM n 
as had been done in this caſe: What they 
ſhould the 105. or the 505. be the ancient I 
rent? he held, that the 10s. ſhould be it; Ml « 
for majus and minus, would not be any 6d D 
teration of the caſe, nor did vary it in one » 
way or the other: If a Dean and Chapterſ o 
might increaſe, but not diminiſh, becauſe Ml 1: 
the ſtatute reſtrained them, this was not the th 
caſe of tenant in fee-ſimple, who had an ab-Wil « 
ſolute power to diminiſh. And, what he, If 
at the time of the ſettlement made, thought i 
was a rent ſufficient, ſhould, upon a power «& 
reſerved to him over his ancient eftate, be th 
the meaſure of his intention. And his lord-W n 
ſhip ſaid, thar, without a certainty, the pover} 
could not be executed, even by reſerving a} 
ſum in particular; and zherefore, he gave it m 
| as his opinion, that, upon any ſettlement, WM fo 
where a power was reſerved to the tenant for WW ni! 
life to make leaſes of the lands, in that ſettle-WMI te 
ment, (which were anciently and accuftom-W le: 
ably demiſed, and whereof fines had beci th 
taken), at the ancient, uſual, and accuſtom-WM to 
able rent, for three lives, or one and rwenty} fer 
years, or any other number of years, determin-Wl c:1 
able on three lives, that rent which wi 
then, or, laſt before reſerved, upon a: leale 108 th: 


beings! 


( 549 ) 
heing, of the ſame lands, or on aleaſe which 


expired laſt before the time of the ſettlement 
made, muſt be the ſum, and no other. 


But Lord Cowper, in the ſame caſe, doubt- 
ed, as to this point, and ſuggeſted, that, ſup- 
woſe lands were leaſed once at a greater, 
ind twice at a lefler rent, he took the rent 
of the former leaſe to be the ancient rent; 
the laſt leaſe might be made by him that had 
the fee, who was not bound to referve the 
acient rent, but might let it for nothing if 
he pleaſed. So, his lordſhip thought, this rule 
likewiſe could not apply to lands anciently 
&miſed, whereof fines had been taken; for 
there the rents were more or leſs, as the fines 
were higher or lower, 


Hoover, both theſe opinions ſeem to be 
maintainable under different circumſtances ; 
for it appears to. be very reaſonable, that, 


Where lands have been uſually letten at rack 


rents, the rent that was laſt referved upon 
leaſes preceding the creation of the. power, 
ſhould be underſtood to be the rent alluded 
to by the creator of the power, when he re- 
fkers. to the ancient reſervation, as the 
Criterion, by which a new reſervation is to 
de governed : For, it is not to be ſuppoſed, 
har, when the owner of an eſtate farms it 
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out on leaſes without fines, he will nor! 


reſerve the beſt rent that can be had; and, 
therefore, as ſome certain rule muſt be re. 


ſorted to in ſuch caſe, there ijecms no better | 
premiſes on which to found one, than by | 
reſorting to that rent as the criterion, which | 
the creator of the power himſelf has eſtima- fl 
ted to be the value of the land; for if Lord | 
Cowper's mode of reaſoning be adopted, | 
then if there be three leaſes in ſucceſſion, the 
two preceding ones of which are at a low rent, | 
and the latter of which, 1s at a high rent, | 
the /ow rent will be the ancient rent, and, | 
conſequently, the meaſure by which the rent | 
under the power is to be governed. And 
this, it ſeems reaſonable to think, is not the } 
intention of the creator of ſuch power. | 
And, if the power is to be expounded, to} 
' mean the beſt rent ever reſerved for the pre- | 
miſes, from what period are we to-take up} 
our calculation of the beſt rent ? Beſides, } 
the value of property is continually fluCtuat- 
ing, and, therefore, it may be impoſſible to | 
procure a rent equal to a very ancient rent, | 
but the probability of Aucuation is ſwall, 
where the criterion is the rent laſt reſerved. | 
Burt if the owner of the freehold, in the exer- 
ciſe of his ownerſhip, has not let his Jands | 
at the rent they are worth, but contracted, | 
in part, for groſs ſums by way of fine, It aP* | 

3 © pears 


Fl 


(- 483.4 
pears reaſonable,” that, in ſuch caſes, the 


aſt rent reſerved, where no fine was taken, 
hould be the criterion to go by. 


But it ſeems, that, if the cuſtom of the 
country, where the lands Jye, be to leaſe 
partly on a rent, and to take a fine for the 
rmaining value, then Lord Ho/lt's mode of 
aſcertaining the ancient rent 1s mot rea- 
ſnable, even 1n this caſe, 


So, if ſuch power be to leaſe, reſerving 
{ much yearly rent, or more, as hath been 
mt accuſtemably yielded or paid within 


twenty years next before ſuch leaſe thereof 


made, the rent reſerved within the twenty 


years, muſt be the meaſure of the reſervation 


upon leales, made by virtue of ſuch a power, 
athough a greater rent hath been reſerved 
defore the twenty years, 


But, if ſeveral rents have been reſerved 


vithin the . twenty years refered to, Lord 


Holi's rule ſeems, in that caſe, the moſt pro-. 


pr to go by, unleſs the leaſes, on which the 
ent has been reſerved within the twenty 
Years, have been ſometimes with fines, and 


ſometimes without; 'in which caſe, Lord 
Cowper's rule ſeems beſt.” 
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Right on the 
demiſe of Baſ- 
fet v, Thomas 


DUPTa 399. 


M ountjoy's 
caie, 5 Rep. 
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Where. lands have been uſually leaſed wel 
lives, and the uſua profits (made by fines, | 
tenant for life under a ſettlement, (with a3 
power to leaſe ſuch lands, ſo as upon ſuch ] 
leaſe, there ſhould be reſerved fo much or? 
' more yearly rent, as there was, or had beeq, 
given or received for the premiſes within} 
twenty years then laſt paſt, or a proportional 
rent, where a_ greater or lefler part of any 
farms or tenements, &c. ſhould be demiſed, Þ 
&c.) ſhall not be obliged to let the lands at 
a rack rent, but may demiſe upon reſerving 5 
the uſual fines and rent; for, if they were | 
obliged to let the lands at a rack rent, it 
might be quite inconſiſtent with the nature 


of theſe eſtates. 


If a leaſe be made under ſuch power to | 
demiſe rendering the 7rue and ancient rent, | 
and the rent reſerved be not conformable to 
that both in quality and quantity, and manner | 

of reſcryation, the leaſe will be yoid. | 


' Thus, it was reſolved in Mountjoy's cafe, | 
5 Reſol. that if rent anciently payable in gold, | 
were, in a new leaſe, under a power fo re-} 
ftricted, made payable in ſilver, ſuch leale} 
would not bind ; for the variation might be | 
_ prejudicial to the remainder-man by the fall | 


of the value of filver, And, though the 
2 | ſame 


(383 +3 


ame might be ſaid, although it were reſerv- 
ed in gold, as 1t had before been, that was no __ 
matter ; for, by continuing the ſpecies of * 
reſervation formerly gg all the precau- 


tion the power required, was, uſed, and the 


ſubſequent fall could be no ways imputed x 
the donee of the power. 


But, if a quarter of corn were anciently 
reſerved, and fuch a leaſe be made reſerving 


eight buſhels of corn, this will be good ; 


for it is all one in quantity, yalue, and na- 
ture, and varies only 1n words. | 


_ It is faid in Monuntzjoy's cafe, that, if tenant 


In tail be of two farms under a ſettlement. 


one of which has been always let at 20 /. rent, 
and the other for 107. rent, he may not, by 


virtue of ſuch power,. make a leaſe of born 
for twenty-one years, rendering an entire 


rent of $0/. This queſtion was agitated in 


tne caſe of Smith v. Tinder, where it appear- 
ed upon evidence, that lands demiſed under 
the ſtatute 92 Hen. 8. c. 28. © reſpefting 
© leaſes of lands, whereof a huſband is ſeifed 


*in right of his wife, &c.” were anciently 


in leaſe and occupied by two tenants, the 
one paid fixty pounds, and the other one 
hundred and eighty pounds, and ſo both paid 
two hundred and itorty pounds. year'y rent 


bay. 


Y f5 oy \ I 
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Read v. Nath 
4 Leon. 147. 


C4564 3 


only ; and that the huſband had now joined 
them in one teaſe, and reſerved two hundred 
and eighty pounds yearly, which was more 
by forty pounds a year than both the leaſes 
produced before; and the queſtion was, 
Whether this were a good leaſe within the 
ſtatute ? But the cauſe was ended by arbi- 
tration. 


But the point was reſolved in Mountjuy's 
caſe, 5th. Reſol, againſt the validity of ſuch 
leaſe; for the intent of ſuch reſervation 1s, 
not only that the 01d ſum of money ſhall be | 
reſerved, but that it ſhall be jfſuing out of | 
the old land. And though this be only obiter } 
ſaid there, yet, if ſuch leaſe had been legal, 
it would have over-ruled that caſe; and 
therefore, although not the caſe in terminis, 
it was tantamount. 


- Improving the eſtate will not be con- 
fdered ſuch an alteration as varies the rent, 
by making 1t to iſſue our of other heredita- 
ments, than thoſe contained in the power. 
Thus, where tenant for life, with power to 
make leaſes, whereupon the old and accul- 
tomed yearly rent ſhould be reſerved, entered 
and built a new houſe upon the land, and 


_ then made a leaſe for twenty-one years, Tt- 
terving only the ancient rent, &c. It was 


contended, 


( 555 ) 


contended, that this could not'be ſaid to be 
the anctent rent, becauſe part of it was 


iſſuing out of the new houſe. But the court 


would not ſuffer it to be argued, and held. 


the rent to be well enough reſerved, 


If a power to leaſe be, provided that two 
parts in three of the improved valuc be re- 
ſerved as a rent, the. reſervation may be 
made in the terms of the power; and the 
conſtant payment of /uch @ ſum as amounted 
tothat, at the time of making ſuch leaſe, will 
be good, whether the tenements that are the 
ſubject of it rife, or fall, in value. 


Thus, where A. had a power under a ſettle- 
ment to make leaſes, for a proviſion for 
any younger children he ſhould have, or 
otherwiſe as he ſhould dire&t; a leaſe was 
made. by A. to B. for ninety-nine years, if 
three perſons, children of 4. ſhould ſo long 
live, in truſt for C. paying yearly ſo much 
rent as amounted to two parts in three of the 
yearly value of the ſaid premiſes, according 
to the beſt improved value. And, on a bill 
drought to ſet aſide this leaſe, it was obje&t- 
ed, on the part of him in remainder, that 
the rent reſerved was altogether uncertain, 
and lay only in averment ; and, that if the 


value avered by the plaintiff, ſhould, in the 
| leaſt, 
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the reſervation may not be made-in the ſam$ 
&y: Y or | 


( 536 ) 


leaſt, be diſproved, the remainder-man | 
would be non-ſuited in any action, And, | 
it was inſiſted, that it was proper for the | 
Court of Chancery to fix atid eſtabliſh that 
for a ſtanding rent, which could be made | 
out to have been two parts of the beſt im- | 
proved value at the time of making the ſaid } 
leaſe, and that the rent, ſo to be aſcertained, | 
the defendant might covenant for a con- | 
ſtant payment of, But, it was held, 
that this leafe was good and ſufficient, and 
that, unleſs proof were made of a greater 
value than the ſum which had been conſtant- 
ly paid and accepted of by the remainder | 
man, the ſaid ſum muſt be taken as two } 
parts of the full value of the premiſes at the 
time of making the ſaid leaſe; which, or | 
the greater value, if ſo proved, was to be 
continued to be paid, whether the premiſes 
roſe or fell in value. And decreed accord- 


ingly. 


But, in general, it ſeems neceſfary, that 
the ſum intended to be reſerved under ſuch 
proviſoes_ in private ſettlements and convey- 
ances, ſhauld 'be ſpecifically ſtated in the 
teafe; for, otherwiſe, the remainder man 

may be put to infinite trouble, vexation and 
expence. It hath therefore been held, that 


—— LM cr p—_ mu 


(887 
of as general terms, as the power itſelf is; as; 
by ſimply ran/cribing the clauſe reſpecting 
the reſervation of the ancient and accuſtom- 
able rent, &c. in the inſtrument creating 
the power to. leaſe, into the leaſe, leaving 
the neceſſity of avering and proving, what 


was the ancient and accuſtomable rent to the 


tenant for life, or remainder man, 


Thus, where a power was reſerved to the 
ſucceſſive tenants for ninety-nine years de- 
terminable upon their lives, under a ſettle- 
ment, that as and when every of them ſhould 
come into, and be in poſſeſſion of, the here- 
ditaments ſettled, it ſhould be lawful for 
them from time . to time, during their lives, 
by indenture under their reſpe&tive hands 
and ſeals, to leaſe all and every or any part 
thereof to any perſon or perſons for any term 
or number of years, not exceeding twenty- 
one years, or for one two or three lives, or 
for any term or number of years determin- 
able upon the death of one, two, or three 
perſons in poſſeſſion, but. not 1n reverſion, 
remainder or expectancy ; /o as upon every 


ſuch Jeaſe of ſuch parts of the premiſes, as 


had been anciently and accuſtomably demiled, 
whereof fines had been uſually taken, rhe 
old, uſual, and accuſtomed yearly rent or rents, 


or more, ſhould be yearly. reſerved and 


made 
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made payable, during the continuance there- | 
of reſpeCtively; and ſo as, upon every leaſe | 


of ſuch part of the premiſes, as had not been x 


#ſuaily let, and for which there had not been : 
any fine or jines formerly taken, there ſhould 4 
be reſerved and made payable, during the | 
continuance of the ſame reſpectively, the 
moſt and beſt improved yearly rent that could 
be reaſonably had or obtained for the ſame; | 
and fo as no ſuch leaſes ſhould be made dif | 
puniſhable of waſte, and ſo as the leſſee and | 
leſſees to wham the ſame ſhould be made, } 
| ſhould reſpe&ively ſeal and deliver counter- | 
parts thereof. A tenant in poſſeſſion for ninety | 
nine years under the ſettlement, being de- | 


firous to make leaſes for the benefit of his 


family, and ſeized with a ſudden indiſpoſi- 

tion, when he-had no rent rolls or old leaſes 
to guide himſelf, as to the reſervation of the | 
old rents (all or moſt of them being in the | 
remainder man's hands, who refuſed to de- 
liver them) made a leaſe by indenture of all 
the hereditaments, compriſed in the ſettle- 
ment, which had been »/ually letten, and fines 
takenfor the ſame ; and of all other lands which 
were within the compaſs and intent of the 
ſaid power, and every part thereof, to hold 
for the term of ninety-nine years, if three 
perſons therein named, or any of them ſhould 
1o long liye ; ſo as the leſſees ſhould ſeal 


and | 
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pd deliver a counter-part of ſuch leaſe; 
wielding and paying therefore during the ſaid 
termi, at, and upon, the days and times In 
that behalf uſed and accuſtomed, 7zhe ſeveral 


and re/pe#ive old accuſtomed rents reſerved and 


payable for the ſaid ſeveral meſſuages, tene- 
ments, and farms thereby leaſed, according 
to the intent and meaning of the ſaid pro- 
viſo. And alſo another leaſe, whereby part 
of the premiſes, for which fines had not been 
1ſually taken, and of which there was her 
no leaſe for years, or for any life, in being, were 
leaſed to hold for 99 years, if three perſons 
therein named, or any of them ſhould ſo long 
live, yze/ding yearly, during the {aid teim, /uch 
ſum and ſums of money, as ſhould amount to 
the moſt and beſt improved yearly rent that 
could be rea/onably had and obtained for 7he 
ſame. | 


The tenant, for 99 years, died ſhortly 
afterwards, and on a bill, filed by the leſſees, 
againſt the remainder-man, &c. to have theſe 
leaſes eſtabliſhed; the queſtion upon them 
was, whether they were well executed, pur- 
ſuant to the requiſition of the power ? 


On the hearing, the latter leaſe was g1ven 
up by the leees, © a reſervation of the moſt 


inproved rents, &c.” being ſo uncertain, 


that 
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that they could not contend in fupport of it, | 
at the bar. And the former, after a hearing f 
before Lord Keeper Cowper, afliſted by the | 
Lord Chief Juſtice Holt, and Lord Chief f 
Juſtice Trevor, was held, by the Lord Keeper 
and Trevor, againſt the opinion of Holt, not 
to be warranted by the power, and de- 
creed accordingly, : 


This opinion was acquieſced under for | 
| twenty-years, and then an appeal was f 
brought into the houſe of Lords. And, as | 
the arguments there uſed, give a clear and 
conciſe idea of thoſe uſed by the judges on | 
the hearing, I ſhall ſtate them fully as mw | 
appear upon the caſe, | 


The objeRions to the leaſe were, Firſt, 
That it ought to have mentioned the parttc- | 
lar rent reſerved. Secondly, That the an-$ 
cient and accuftomed rent was thereby re- 
ſerved, as well for lands, not anciently leaſed, | 
as for thoſe that were, and that zherefore, !t| 
was contrary to the meaning of the power. 


| As to the firtt objefion, it was argued, | 
thar the ſpecifying a certain ſum in the re-| 
ſervation of a leaſe, was clearly not neceſſary, 
if the particuar rent intended might beknown! 


by Proper reference: Certim eſt, guod (tr- 
Se, Jun 
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um reddi potefl, was an undoubted maxim, 
both in law and reaſon. What thoſe ancient 
ents were, was a matter of fat, capable of 
bein Kun and without difficulty, by 
boſe wh 2 +he writings of the eſtate, 
ind had been fully aſcertained by the plain- 
if's in the original cauſe, That the reſer- 
nation was in the ſame terms with the power, 
nd conſequently, was purſuant to it. That 
the plain meaning of the reſtriftion in the 
power was, to ſecure the ancient rents to the 
remainder-man. If he had theſe, he had all 
that was intended. him, and there could be 
no'doubt, but that he would be entitled to 
them by this reſervation. But there was no 
wppearance in the ſettlement of any intention 
nthe parties to have thoſe rents aſcertained 
n any particular manner, "That it would 
hardly be doubted, that ſuch a reſervation 
df rent by the owner of the fee, would be 
zood, which, it could not be, if it had not 


uid not appear, that there was any deſign in 
tie maker of the ſettlement, to exatt a great- 


ied, WM © Gegree of certainty in this reſpect, than 
re MY Vat was required by law. That the Inten- 
ary; ton and endeavours of the tenant, under 
own the (ettlement, to execute this power in the 


fulleſt manner in favor of the heirs at law, 
was manifeſt ; and the defect, if 1t was 


0 o-: any, 


ſuch a certainty as the law required ; and it 
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any, ought to be ſupplied by a court of 
equity ; eſpecially, if the ſame was occaſion. 
ed by the agents of the remainder-man, in 
neglefting to ſhew the tenant for gg years, 
the proper evidences to aſcertain this rent; 
for it ſeemed contrary to conſcience, that 
the remainder-man ſhould gain by his own 
wrong, eſpecially, when he himſelf was x 
ſtranger to the family, and a volunteer, and 
would deprive the heirs at law, (notwith- 
ſtanding he had got all the reſidue of the 
eſtate, to the amount of near 150,000/,) 


of that ſmall intereſt, in their father's and I 


grandfather's eſtate, which was given them 
in lieu of the whole, which ought to have 
deſcended to them. 


As to the other objeftion, it was argued, 
that the demiſe in the words of it was ſeveral, 
and to put this conſtruftion upon them, 
| would be to make them joint, contrary to 
the plain words and intention of the leſſor, 


That the reſervation, of the ſeveral and re- 
ſpeCtive ancient rents, for the ſeveral and] 


reſpective meſſuages, &c. could not mean 
any thing but ſuch rent, for each tenement, 
as was anciently reſerved for the ſame, and I! 
would be difficult to uſe plainer and ſtronger 
words to import the meaning. That the 


words yielding, therefore, muſt be underſtood, 
reddenut 


( 563 ) + 
rddendo ſingula fingulis, and which method 
of interpretation, the law preſcribed in 
many inſtances, not ſo ſtrong as this. So, 
that, as to thoſe parts of the eſtate demiſed, 
{ there were any, which had no ancient rent, 
0 rent was reſerved by this reſervation, and 
nſequently, as to thoſe, the power was not 
executed: 


On the other ſide, it was inſiſted, that, as 
to the leaſe upon which the rent reſerved 
mas mentioned to be the moſt improved 
rt; this reſervation was plainly void for 
the abſolute uncertainty of it : conſequently, 
this leaſe was not warranted by the power, 
ad was accordingly given up at the hearing 
by the counſel for the leſfſees. And; as to 
te other leaſe, under the ſeveral 01d and ac- 
ftomed rents reſerved, and payable for the 
ld hereditaments, this was alſo void, as 
ganſt Lord Mobun, the remainder-man, 
nd not warranted by the power ; becauſe 
here being many farms, and a great eſtate 
thin this leaſe, ſome let at the ancient 
*nts, and ſome not, it would put inſu- 
rrable difficulties upon the remainder-man 
"recover his rent due for the premiſes com- 
Fiſcd in this leaſe; for, that, in the ations 
Tavowries to be made for the rent, he mult 
ie {0 lucky as to point out what was the 
 Oo2 614 
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0d rent, for what, and for how much land it 
was paid, and at what time payable. And, if a 
tenant could prove, that a different rent. was | 
paid for the land, or that any other land was 
compriſed in the leaſe, or that the rent was 
formerly payable at any other day, the re- 
mainder-man could not recover; but in- 
ſtead of recovering the rent from the tenant, | 
muſt, from time to time, pay him coſts, 
Whereas, it was intended, that the remainder- 
man ſhould have as plain, certain, afid eaſy 

a remedy for his rent, as other landholders| 
have, and, as the former holders of this] 
great eſtate  anciently had : | but, upon the 
leaſe in queſtion, it neither: appeared what 

the rent was, which the remainder-man was 
to have, nor for what eſtate the rent was to} 
be paid, nor when, or on what day 1t was] 

to grow due, the leaſe giving the remainder- 
man no manner of light, as to theſe particu- 

| lars. That the proviſo contained in the} 
power of leaſing, in direfting that the te- 
nant ſhould ſeal a counterpart of every} 
leaſe, ſhewed, that the intent of- the power 
was to guard againſt all the foregoing 11-W 
conveniences, by reducing the premiſes 108 | 

"a certainty; and, that there ſhould be il 
counterpart of every ſeveral leaſe of cv\il 
parcel of land which was formerly let ſe 


parately, and the particular ancient rent 7c 
ſervec 
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ſerved with certainty ineach leaſe; and not 
one leaſe only,” or a counterpart of the leaſe 
of the whole eſtate, without reſerving any 


certain rent Thar, as theſe powers of leaſ- 
in, were generalty reſerved in ail ſettlements, 
if {o looſe an exerciſe of them ſhould be al- 
lowed to the tenant for life, it would intro- 
duce the greateſt difficulties, and put the 
ereateſt hardſhips upon The jointreſs, ſons, 
and other perſons, claiming in remainder 
under ſuch ſettlements, and, by ſuch a con- 
ſru&ion, the tenants for life, by an uncertain, 
general, and ſhort leaſe of the whole eſtate, 
which might be a raſh and ſudden act, and 
done with very little expence of money, 
time, or trouble, would be enabled to render 
the remainders expectant on the determina- 
tion of ſuch leaſe, though ſettled on the 
higheſt conſideration, to become of little 
value, becauſe the perſons to whom ſuch 
remainder belonged, would be in a great 
meaſure diſabled from recovering any rent 
from the hereditaments. | 


And, after hearing the opinions of the 
judges, upon a queſtion propoſed to them, 
* whether the power in the ſettlement to 
make leaſes was well executed ?” the appeal 
Was adjudged to be diſmiſſed, and the decree 
Wwereia complained of affirmed, 


Oo? This 
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Leviſon v. 
Pigot, cited 
3 Ch. Rep. 
GJ. 70. 
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This rule appears to admit of an excey. 
tion, if the quantum of rent be, by the 
ſettlement, refered to be aſcertained by 
ſomething which 1s in itſelf abſolutely cer. 
tain; for then a reſervation in the terms of 


the power will be ſufficient, As where a 


power, reſerved by a ſettlement, was to make 
leaſes of lands anciently demiſed, reſerving | 


125. for every Cheſhire acre. A leaſe was 


made thereupon of all the lands anciently 
demiſed, reſerving all the rent intended to 


| be reſerved. And upon a trial in the 


King's Bench, where the tenant was plaintift, 
he recovered, notwithſtanding that the re- 
ſervation was in ſuch general terms ; becaule 
in this caſe, there was an abſolute mathema- 
tical certainty, than which nothing could be 
more certain; for the power provided that 
at leaſt 12s, ſhould be reſerved for every 
Cheſhire acre, and the leaſe refered t to the 
words of the power. 


And, if the leaſe be of lands ſubjected to 
a power, together with other lands not {0 


ſubjected, and there be equivocal words, 


under which the reſervation of the rent may 
be refered to the premiſes, on which the 
power attaches, and the leaſe cannot take 
effect, unleſs the rent be to iſſue out of thole 


premiles ; then the better opinion ſeems to 
be, 


S . . _ 0 
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be, that. the reſervation ſhall be taken as 
referable only to the premiſes, ſubjected to 
the power, and' by that means the leaſe be 
made good. 

Thus, where a power was to let leaſes of 
five acres; for twenty-one years, reſerving 
the ancient rent, which was ſix pounds per 
anmum. A leaſe was made of thoſe lands, 
inter alia, habendum for twenty-one years, 
reſerving proinde ſix pounds per annum ; it 
was excepted to this. leaſe that, 7nter alia 
demiſit the five acres reddendum et ſolvendum 
proinde, &c. was not a good reſervation ; 
for that © alia” might be ſomewhat out of 
which a rent was not iſfſuable, or, if it were 
rentable, then the rent muſt be apportioned, 
and ſo would not be the ancient accuſtomed 
rent reſerved for the five acres. But, as to 
that, it was ſaid, it might be intended that 
the © inter alia” might comprehend nothing 
but ſuch things, out of which a rent could 


be reſerved, and then the ſix ſhillings was 


relerved only for the five acres. "4 5:-0DOAR 
that the «<< proinde” might reaſonably be re- 


red only to the five acres, and not to the 


"Inter alia,” and that a diſtin& reſeryation 


of ix ſhillings might be for five acres. And | 


Judgment was given accordingly. 


Oo4 In 


How v. 
Whitheld, 

I Vent, 338, 
339-S. 

2 Show. 57s 
'F. Jones 110, 


Supra 124. 
Supra 254. 


Winter*s caſe 
Dyer 308. b, 
Pl. 75. ut vide 
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In the report of the preceding caſe, a 


* 


made by Sir Thomas Jones and Shower, the 1 


parties ſeem to have waived this objeQtion, 


and to have reſted the caſe upon | other 
grounds. Burt, the opinion, as to this point, 
ſeerns well warranted by Ctere's caſe, 4th 


point, and Scrope's caſe, and to fall under 1 


the ſame principle; for the word © preind:” i 
might indifferently refer to. the whole, or 
to a part of the hereditaments in queſtion, I 
and the queſtion being to which the leſſor | 
meant it to refer, and it appearing, that if 
he meant it to refer to the whole premiſes, 
the leaſe would be void, bur, if it only re- 3 
fered to that part of them which were with-| 

in the power, then it would be good, the 
true rule of conſtruttion was, - that the leſſor F 

could not have meant to uſe the words, but 
in that ſenſe which would ſupport his deed; | 

in which ſenſe, they were capable of being ' 
taken; and fo, ut res magis valeat quan N 
pereat, they muſt be taken to refer to the 


ave acres only, 


It ſeems, that ſeveral leaſes may be made 
in the ſame deed, under ſuch a power, if the 
reſervations be ſeveral and certain, Thus, 
where a leaſe for a term of years was made of | 
the manors of 4. B. and C. by indenture, } 
rendering & annually to the leſſor, his heirs, and | 

aſſigns, 
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FRRPY for A. 101. for B. 61. for C. 41. at 
the fealt, &c. and payable at one place out 


 Tanheld v. 
| Rogers, Cro. 
I liz. 340. et 


of the manor, with a condition to re-enter S. 0. wed, 


into the ſaid chree manors. for non-payment 
of the ſamerents, or ahy of them, or any pork 


or parcel of them, within a month aſter the 


ſaid feaſt, &c. The leffor entererl upon the 


lefſee into all the three manors, for rent of 
one of the. manors in arrear; and one point 


' was, Whether the ſeveral reſervations of the 
rent were ſeveral tenures, demiſecs, reverſions 
and rents, and to be'avowed for ſeverally ? 
And Manwood, Moriſon, and Harper. held 
that they were. But Dyer held not, becauſe 
they were not divers leaſes, but one leaſe to 


one perſon, and one limitation of an eftate ;_ 


and conſequently, that there was but one 
reverſion to which the rent was incident; 
and, that, therefore, the ſeveral reſervations 


of ſeveral rents could not change the narure 


of the reverſion which was the principal, the 
rent being only acceſſary. So quzre, 


Bur, if, in ſuch caſe, the reſervations have 
reference to the whole, ſubſequent words 
(under a viz) apportioning It, will not ſever 
the rents, and make ſuch a general reſerva- 
tion good, becauſe, the reſervation being in 
groſs ar firſt, and che apportionment after- 
wards under a videlicet, this does not make 

| a 


GG; 1b. Rep. 
Eq. 47. 
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a ſeverance of it, but amounts. s-only to a: 
ſeveral declaration of the ſeveral values of 
each parcel, by which it appears, how and 
for what rates the whole rent "1s reſerved, 
And, if there thould or might be an appor. 


_ tionment in ſuch caſe, that would not help 


the leaſe or make the reſervation good ; for, 


if werus et antiquus reditus be not reſerved 


Knight's caſe 
$ Rep: $4: Þ- 
et vide 
Mountjoy's 


cafe, 6 Reſol. 


5 Rep, ©. a, 


Supra. 567, 


yearly during the leaſe, by the deed, the 
power is not in ſuch. caſe purſued. And 
that was held to be the effeft of ſuch a limi- 
tation in Knight's caſe, where a leaſe for 
years was made of divers houſes, yielding the 


rent of 5/. 105. 114. at four feaſts in' the year, 


viz, for one houſe, 37. 115. for another 205, 
and for the other houſes ſeveral rents, reſidue 


of the ſaid rent of 51. 105. 114. So obſerve 


the diſtinftion between this caſe and that of 
How v. Whitfeld, where the court held, 
thatupon the conſtruction of the words there, 
as uſed by the leſſor, the ver/us et antiquus re- | 


ditus was reſerved, vV3z. 61. annual rent for. 
the hve acres. 


FIvY if there be a difference as to the 


time of the payment of the rent, ſo that it be 
. not payable at the ſame periods as anciently, 


that will vitiate a leaſe under a power re- 
ſtricted to be made, rendering the grue and 
ancient rent, Thus, a reſervation of the 

rent 
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rent at two days, where the rent was formerly 
reſerved and payable at four days, was held, 
in Mountjoy's caſe, to make the grant and 
render void; becauſe it was ad nocumentum 
of the heirs in tail, which was reſtrained by 
the ſtatute that created the power; for, 

was more beneficial for them to have it paid 
at four feaſts than at /wo. And all beneficial 


qualities of the rent ought to be reſerved and 
obſerved. 


In this reſpect, leaſes under powers :n 
ſettlements, differ from eccleſiaſtical leaſes 
under 15 Eliz.; for, in them a reſervation at 
two days, when the rent was payable former 
ly at four days, does not vitiate the leaſe, 
becauſe the ſtatute does not avoid ſuch leaſe, 
if the accuſtomed yearly rent or more be relery- 

ed. So note the diſtinftion, 


And the whole rent muſt be payable an- 
nually during the whole term; for, the 1n- 
tent of the donor is not \anſwered, unleſs a 
continual revenue be yearly pavable by com- 
pulſion of law, and not in a td or 77 
futuro, 


But, ifa man hath a power to make leaſes 
reſerving the ancient yearly rent annually; 


yet, if it were reſerved upon a day before 
tne 


Mountjoy*'s 


Caſe, 5 Rep. 


3. b, 4 Reſol. 


Baugh v, 
Haynes, Cra. 
Ja. 78, Dean 
of Worceſ- 
ter's caſe, 


6 Rep. 37. b. 


Vide 1 Burr, 
121. 5 Rep. 
2 Elmer's 
cate. 


Said by 
Powel, ar- 
guendo, and 
agreed to by 


wy 4 ws. tra 
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Holt, 2 Lord 
Raym. 1198. 


Baugh v. 
Haynes, - 
Supra, 392Zs 
541. Cro. 
Ja. 76. et 
vide Banks 
v. Browne, 
Mocre, 759, 
Supra, 


et Coventry 


v. Coventry, 
Comyns 312- 


the power. 
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the year was up, as if the year ended at 
Chritmas, and 1t ſhould be relerved at 


Michaelmas, it would be well, purſuant to 


It is not neceſſary in a leaſe, made under a 
power, reſtrained to be, rendering the ?rye 
and ancient rent, . to reſerve heriots or the 
like; for, theſe are caſual and accidental 


ſervices, and therefore, not falling within 


the meaning of ſuch reſtriction. 


Thus, in Baugh v. Haynes, where it was 
objected, that the heriot was not reſerved, 
and ſo all the ſervices was not reſerved; the 


court reſolved, that the non-reſervation of 


the hertiot ſhould not impeach the leaſe; 
for, ' the ſtatute 32 Hen. 8. was, that the an- 
cient rent or more ſhould be reſerved; 
which was to. be intended of the ancient 
rents, and did not extend to caſual and ac- 
cidental ſervices, as heriots and the like. 


And, although, in common law convey- 
ances, no rent can be reſerved but to the 
leſſor, donor, or feoffor, and his heirs, who 
are privies in blood, and not to any who 1s 
privy in eſtate, as, to him in reverſion, re- 
mainder, &c. yet, in theſe caſes of powers, 
the reſervation by tenant for life is.g00d, and 


ſhall enure as rent to the remainder- man, 
and 


= 4633-3 

and he may diftrain for it : For theſe powers 
take effe&t through the medium of the ſta- 
tute of uſes, which executes the poſſeſion 
according to the limitation of the uſe. And 
ſuch leaſe, when made, takes effet'out of 
the uſes of the ſettlement by which it 1s 


created, 


Thus, one queſtion, in Harcourt's caſe, 
was, Whether the words of the reſervation 
did not make that which was there called a 
rent, to be only a ſum in groſs, and no? rent; 
and ſo turn the reſervation of rent into a 
condition ? And, as to that, it was contend- 
ed, that the reſervation there was, 9s 70 the 
remainder-man, a condition, and the rent a 
ſum in groſs, and not rent; and that, by 
conſequence, it could not enure as a reſerva- 
tion of rent; for, the leſſor had but an 
eſtate for life when he made the leaſe; and, 
though, when he made the leaſe reſerving 
rent, that ſhould be a rent during his life, 
for that he had a reverſion, and, by the com- 
mon law, might make a leaſe reſerving rent 
during his life; yet, that tenant for life 
ſhould jet land that he had for life, and re- 
ſerve rent to continue /onger, could not be 
ſupported upon any ground of law; and, 
for that reaſon, the rent there reſerved, and 


the nature of rent, and of a reverſion, cealed 


by 


3 


Harcourt's 
caſe, Andere 
ſon 273. 
SUPTa, 435 
4796 | 
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by the death of tenant for life ; and, there: 
fore, it was ſaid, that when he died, then 
thoſe who had the immediate remainder, 
ſhould have the ſum of money mentioned 
to be reſerved, as a ſum in groſs by the limi- 
ration of the uſe, -and the reſervation ſhould 
not continue as ſuch, but ſhould be taken 
as it lawfully might, namely, as a condition, 
Bur, it was, notwithſtanding, agreed by the 
court, that the land was diſtrainable for it 
as for rent, and that it was not. a payment 
upon condition; one reaſon for which was, 
that it was not he intent of thoſe who were 
parties to the indenture to make it a condt- 
tion, but rather ro make a limitation of the 
rent for the uſes aforeſaidz and that it could 
not enſue the nature of a condition, for it 
could not be taken as a condition at com- 
mon law, becauſe that thoſe in the remain- 
der were mere ſtrangers to the condition; 
and a condition united to the z/e of the term 
1t could not be; for that, if it were ſo, he 
in remainder, being a ſtranger, could not in 
law take advantage of it: But, if it were 
rent, he immediately in remainder might 
diſtrain for the rent when it incurred due, 
by reaſon of the ftatute 27 Hen. 8.. of uſes, 
by which it was enafted, that the intent of 
the parties ſhould be obſerved, Therefore, if 

the 
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the uſe were ſo limited, that a ſtranger 
| ſhould have the rent, &c, he ſhould have it, 
and might diſtrain for it. 


And, though the rent reſerved on ſuch a 
leaſe made by tenant for life, under a power 
in a ſettlement, be reſerved to him and his 
heirs; yet, as it takes effe& out of the uſes 
in the ſettlement, it will enure to thoſe in 
remainder, according to the limitation there- 
of. As, where tenant for life by fine, with 
power to make leaſes, © ita quod, ſuper 
quamlibet talem dimiſſionem et dimiſſiones, &c. 
maxime antiq” et conſuet* annual” reddit”, heriot', 
et ſervitia, five plus redderentur et reſerva- 
rentur ſolubil' durant” diff dimiſſione, &c.” 
made a leaſe, © reddendo et ſolvendo proinde 
annuatim poſt inceptionem difte dimiſſionis, pre - 
fato IF. (*© tenant for life”) /er', hered* et 
oſſig* ſuis, et tali perſone et perſonis qui#* here- 


ditament” premiſſorum poſt mortem pred' W. 


de jure ſpeFant ſeu pertineret durante ditto ter- 
mino 14s. ad quatuor maxime uſualta feſta an- 
matim folvendo, &c.” It was objected, that 
this reſervation was not made according to 
the terms of the power; for, it was ſuch 
that it was not payable during the faid leaſe 


as it ought to have been, but only during the 


life of the leffor ; for he, having hut an 
eſtate for life, reſerved the rent to him and 
2 = his 
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his heirs; and his' heirs could. not have it; 
and the latter words, namely, * to ſuch per- 
fon and perſons who had the inheritance of the 


premiſes, &c.” were merely void; for no 
rent could be reſerved but to the leſſor, do- 


nor, or feoffor, and his heirs, who, were 


privies in blood, and not 'to any who were 
privy. in ettate, as, to him 1n reverſion, re- 
mainder, &c, Bur, it was reſolved that 
this reſervation was good; for, the ſaid leaſe 
had. not its efſence from the eſtate of the 
lefſor which . he had for his life, but the 
leaſe had its efſence out of the fine, and in 
conſtru&tion of law, preceded the efate for 


life and all” the remainders ; for, after the | 
leaſe made, it was as much as if the uſe had 


| been limited originally to the leflee for the 


ſaid term, and then the other limitations, in 


conſtruction of law followed it: And that 
was the reaſon that the uſual clauſe in ſuck 
indentures; was, that the conuzees and their 


heirs ſhould ſtand ſeiſed to the uſe of ſuch 


leſſees, &c. So, that the lefſee, in the-caſe 
at bar, derived his eſtate out of the eſtate 
which paſſed by the fine. Then, when the 
leſſor reſerved rent to him and his heirs, it 
was good; for that, by conſtruCion of lay, 
preceled the limitation of the uſes, and then 
it being well reſerved, it was well transfered 
to every one to whom any leaſe was o_— 


( 
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So, if the reſervation were to the leſſor, and 
to every perſon to whom the inheritance or 
reverſion of the premiſes ſhould appertain 
during the term, that would likewiſe be 
good; for the law would diſtribute to every 
one to whom any limitation of the uſe ſhould 
be made. And, in ſuch caſe, no rent was 
reſerved x0 a ſtranger; for, the reſervation 
preceded the limitation of the uſes to ſtrang- 
ers, 


But, it was agreed in the foregoing caſe, 
that the moſt clear and ſure way was, to re- 
ſerve rent yearly during the term, and leave 


the law to make the dittribution, without an 


&preſs reſervation to any perſon. 


And, where a power to leaſe was reſtrain- 
&d to be executed reſerving ancient, uſual, 
and accuſtomed rents, heriots, boons, and 
ſervices, © @ covenant to keep in repair,” was 
held an ancient boon, and the omiſſion of it 
deemed fatal. 


Thus, in the caſe of the Earl of Cardigan v. 
Montague, (on a decretal order on the maſter's 
report) where the Duke of Montague, tenant 
for life, without impeachment of waſte, had 
power to leaſe, reſerving the ancient rent 
| P p _ where 


Eari of Car. | 
digan V. 
Montague, 
cited 1 Burr. 
122. © June 
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where uſually demiſed, and the beſt rent 
where not uſually demiſed, made rwenty- 
four leaſes. The maſter's report, as to 
many of the leafes which he reported bad, 
was ſubmitted to. As where ancient cove- 
nants © to grind at mills,” or © to pay land 
tax,” were not in the new leaſe; and where 
ſome part © not within the power,” was in- 
cluded in the new leaſe. And as to five of 
them, which the maſter reported to be good, 
exceptions were taken, Their validity turn- 
ed upon this caſe. The words of the power 
were © reſerving ancient and accuſtomed 
rents, heriots, boons, and ſervices.” In the 
former leaſes, The tenants covenanted to 


keep in repair.” That covenant was omit- | 


ted in theſe. And the Lord Chancellor, after 
taking ſome days to conſider of it, was of 
opinion, that, that covenant was a boon, and 
beneficial to the remainder-man ; - and he 
held theſe leaſes void for wart of it, He 
faid, that he was clear upon the e argument; 
but he took time, becauſe there was no cafe 
In point, The more he thought of it, the 
more he was convinced, - The Principle he 
reſted upon, was, ©* that the eftate muſt come 1s 
the remainder-man in as beneficiel” @ a manner 
as ancient holders held ay 


And 
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And a leaſe, made under a power reſerv- 
ed to tenant. for life, muſt have inſerted 
therein, all beneficial clauſes and reſervations 
that can tend to ſecure the remainder-man ; 
for, the omiſſion of «/ual covenants, benefi- 
cial to the owner, will be evidence of a 
| fraudulent execution of the power, though 
they be not particularly mentioned 1n the 
power, 


Thus, there muſt be a covenant for pay- 
ment of rent in ſuch leaſes; for, under a 
mere reſervation, it is not payable until 
entry; and, therefore, in fact, may never be 
payable during the term. Beſides, if there 
be no covenant to pay the rent, the leaſe 
may be aſſigned to a ſucceſſion of beggars. 


SH, there ſhould likewiſe be a clauſe of per L. Man- 


re-entry; for, otherwiſe, the ground may 
be unoccupied, without any, or not ſufficient 
diſtreſs upon it, ſo that the remainder-man 
can neither have his rent nor his land. 


But, if the covenants in ſuch leaſe, under 
ſuch a power, be, 4pon the whole, ſuch as 


Per L. Man. 
field, 1 Burr. 
L265 -- 


field, 


leave the parties upon the ſame footing as 


under former leaſes, their differing in trifling 
circumſtances will net be material. 


P PZ ,Thus, 


lbid, 
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--Fhus, it was objected to the covenants, 
in the leaſe from Earl Ferrer's to Funican, 
(by one of which ſhe covenanted, that ſhe 
would pay half the land-tax, amounting to 
about 71. 10s. by the other of which the 


 Farl covenanted- for himſelf, his heirs, &e, 


to free her from tythes and from levies and 
payments to the church), that the covenants 
in the leaſe were not ſo beneficial to the re- 
mainder-man, as thoſe in the ancient leaſes : 
for that, in the former leaſes, the tenants 
covenanted to pay all duties and taxes, ex- 
cept the land-tax; that church dues were 
particularly, by law, chargeable upon the 
occupier; but, by that leaſe, the landlord 
covenanted to free the tenants from tythes 


and all levies and payments of the church, 


Theſe new covenants, therefore, were les 


beneficial to the remainder-man, than thoſe 


in the former leaſes. Sed, per curiam, the 
objection, as to the covenants, was not much 
relied on, and did not require much con- 


ſideration. The power made no mention 


of .covenants. The ground, therefore, muſt 
be, that the preſent covenants were a fraud 


_ on: the power, by Jeſſening the value of the | 
reſervation ; but, on conſidering therr. fully, | 


it appeared, that what is thrown on the land- 


lord was compenſated by what Was paid by 


2 the 
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the tenaht. She- was to. pay half the land- 


tax, As to the church dues, the covenant 
ſeemed to' be. collateral, and not to go with 
the land, nor to. bind the remainder-man, 
reſembling a covenant for quiet enjoyment. 


But, if it did go with the land, there was 


no pretence of fraud on the power, the 3o 7. 
was, bona fide, reſerved as an ancient rent. 
What was ſtipulated with regard to tythes, 


was of no conſequence, ſince none were pay- 
able. 


The want of @ counterpart, in caſes of 
this ſort, is an omiſſion, and very prejudi- 
cial to the remainder-man ; and every jfrau- 
dulent, unfair, prejudicial execution of ſuch 
a power, in reſpeCt of thoſe in remainder, is 
void at law, 


-<<tt* 


Iris no objection, to a leaſe under a power, 
© that 1 It is in truſt for him who executes the 
power,” provided the /egal tenant be bound, 
during the term, in all reguifite covenants and 
conditions, 


Livery is not neceſſary to a leaſe for lives 
under a power, (though it be incident there- 
to at Common Law ;) and, zt hath been held 
to be a forfeiture of a power ; but Lord Zale 
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Per Lord 
Mansheld, 


1 Burr, 125. 


Per Lord 
Mansfield, 
I Durr. 124. 
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Garrett, 
2LEvinz 49. 
1 Vent. 291. 
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conceived it was not a forfeiture, becauſe x 
leaſe, by virtue of a power, takes effect out 
of the ſettlement that gives the power, 
And, by ſealing the leaſe, the power is 
executed ; and then the livery comes too late 
to affeft it, | 


THE 
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A. 
IAppaintment, Power of 


need not. refer to, or recite the inſtrument creating the. 
power, if the a& done be of ſuch a nature as can have 
no operation, unleſs by virtue of the power. Page 111, 112 
But it muſt refer to, or mention the eſtate on which it 1s 
to operate, and the want of ſuch reference cannot be 
ſupplied by parol evidence, 112 
It will be ſufficient however, to refer to it in terms which 
include it with the general property of the donee thereof. 
\ 


119 

includes in itſelf a right to appoint abſolutely, ur with 
power of revocation. ' 287. 296 

cannot be executed with an exemption from the debts of 
the appointee, © - | i gs am RS + 2, 
Vide Powers. 

Alignment 
of 1oturm fatum ſuum, deſtroys a power not ſimply collate- 
ral, 26 
Aſſurance 


declared or avered to enure to certain uſes, with power of 
revocation, but not to declare new uſes, no new or other 
uſe can be avered or declared. 273+ 281 


But new uſes may be limited upon a new grant, or by 


covenant. 281. 283 


_ Fttainder. 


Vide Reyecation, power of, ; 
Pp 4 _ Bargain 


iN: DB. 


4 


Bc <: 
 Wargain and Sale 


, not effefting an aQtual tranſmutation of poſſeſſion, 


not {imply collateral. 
inrolled, will operate as a good execution 


Bill, 


ten days after ſight, when due. ak | 


Woons, Ancient 


reſerved, -ocluds a covenant to keep in repair. 577.579 | 


po 
Child, Elder 


claiming under n power defeCtively executed, will not be | 
aided in equity againſt younger children, who would | 
thereby be left deſtitute, ' 220, 221 


Child, Grand 


ing 2 power defeCtively executed to make proviſion tor 
him. | 208. 210 


included under a power reſpeCing children. 340. 349 | 


C hild, Younger 


becoming elder, loſes the benefit of an appointment, made 
by virtue of a power created for the bencht of young*T! 
catldren, | | 105, 141 


Chitd, 


. . and 
ſo not diſplacing any eſtate, will not deſtroy a power | 
_ Page. 28.18 
of a power W 
limited, to be revoked by a writing generally, 2 56. 259 
Contra, if by deed indented and inrolled. ibid | 
And, if inrollment be expreſsly required to be made in a | 
particular court, that requiſition muſt be complied with, | 
or it will not operate as a revocation. 259, 260 | 


not conſidered as @ child in equity, for the purpoſe of aid- | 


I<N- D-- 8B" X# 
Child, Younger 


may be an only daughter, for though ſhe be not younger 

in compariſon of another, yet ſhe 1s conſidered as a 
| younger child, to take a proviſion limited for a younger 
; Ehild. _ - | © Page 105, 111 
means ſuch an one as 15 not the head of the family. 116 
not aided by equity, on a defeCtive execution of a power. 


if elder will be difinherited thereby. 208. 221 

or if the objet be to defeat an equality of proviſion. 

; | * 210, 221 
Children 

are purchaſers upon a good conſideration, 161. 163. 


relieved in chancery upon that ground, in caſes of power: 
defeQtively executed. 


Vide Covenant. 


proviſion for, whether voluntary or not, will be aided it: 
equity, if ariſing out of a power defeCtively executed. 

| | 204, 205, 206 

Nor is 1t material, that they are already provided for, un- 
leſs the proviſion be extravagant, 205, 206 
On .what principle the courts of equity interfere in the 
latter caſe. | | 206 


Vide Child, grand. 


Circumſtances 


required to attend the execution of powers, are eithe; 
external or inſtrumental. 7 | 129 
Whether external or inſtrumental, required to attend the 
execution of a power, muſt be fſtritly obſerved. 130 
By a ſtranger to whom the power is given. ibid. 
By the owner of the eſtate, reſerving a power to himſe]F. 
; | 133-153 
Vide Equity, courts of, 2 


ſupplied in equity, on the execation of powers, for a 
valuable conſideration, 187 


Circumſtances 


F-N:.D.E % 
_ Circumftances + 


As where three witneſſes required to the inſtrument, by 
. Which power erected in favour of a wife, two witneſſes 


deemed ſufficient. ; Page 187, i83 
ſupplied in equity on the execution of vowers for a good 
conſideration. io 


| As where power is to appoint land, and a charge only 15 
made in favour of children, ſuch charge held good in | 


| equity. | : 189. 191 
Vide Covenant to ſtand ſeiſed, &c. Children, Purchaſe, 


omitted, do not, in particular inſtances, even in law, 


render the execution of powers defe&ive. 242, 243 
Vide C onſideration, on 
Conſiderations 
are either valuable or good. 161 
How theſe diſtinguiſhed., | HEE - 162 
valuable, are founded on money paid, or lent, or on mar- 
riage, . 00H 
good, are founded on moral obligations. bid, 


Either valuable or good, are a ſufficient ground for equity 
to relieve againſt a defeQtive execution of a power. 
| 163, 165 


Vide Marriage, Children, Equity, courts of. Statute 
27 Eliz. c. 4. Conveyance Voluntary, Leaſe. Statute 


27 Eliz. c. 4. ; 
Confideration, 


Crevitoz - 


is conſidered, in equity, as a purchaſer for a valuable con- 
ſideration, and will be relieved as ſuch. | 10: 


Covenant 


. | . | . C - r 
» in a-marriage ſettlement, is a good execution of 2 Pi 


Covenant 


in favor of a wife, 


- 


4 
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Covenant 


; in a warriage ſettlement, that the lands ſettled, being 
part of lands ſubject to a power, were of certain value, 
held to be a good execution of a power, to ſupply-a 
defe&t in the quantum of eſtate ſettled, where it fell ſhort 
of the value ſtated. Page 166 

- —— ——— held a good execution 
of a power, when the donee of the power, at the time 
of the covenant, had not the power velted in him. 168. 
170 

Ro ——— held to be a god cxe- 
cution of a power, when the donee reſerved to himſelf 
an eleQtion to ſecure a jointure, either under his power 
or otherwiſe, at his diſcretion, and a very ſlight circum- 
ſtance will amount to an eleEtion, 170, 178 


Vide Infant. 


rr — —— relating to lands ſub- 
je&t to a power, will operate in equity, as a good revo- 
cation of a will previoufly made, in execution of the 


power, in favor of children. 191, 183. 
being a defeQtive execution of a power, will be aided in 
equity in favor of children, 183, 184. 


muſt, in ſuch caſe, be united with the deed raiſing 
the power, or have reference to, or recite the power, 
or mention the hereditaments ſubject thereto. 184. 187 


Quere et vide © 168. 170 
to ſtand ſeiſed in conſideration of natural affoRion. will 
ſupport a leaſe made for the benefit of children, though 
ſuch power defeCtive in itſelf, I91, 192, 2IS 
Courts of Equity 
Vide Equity, court of. 
Crown 
Vide Revocation, power of, 


Date 


wo 
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F912 x. 


Du 2 


Date. 
Vide Leaſe, Bill, 
Day. 
| Inclufive or excluſive=what meant thereby. Page 528, 529 
divitible into ſeparate parts. | 534+ 538 


Declaration of Uſes. 
Vide Uſes. ER, 
Deed 
made in execution of a power. 
' Vide powers. 
| Defeazance 

will defeat and annul a power not fimply _— 

Demiſe 
at will or by copy, 1s falicient to make land to be ac- 


counted demiſeable, under a power to be exerciſed over 
hereditaments uſually letten. *'* , 392, 393 


Exception, where preceding leaſes made by one tenant for 
life only, or by guardian of ' an infant tenant for lite. 


393, 394 
And alſo, where lands not demifed by the ſpace of twenty 
years, before the execution of a power 394+ 398: 
And where the lands are copyhold. 398 


may be of the ſervices of a manor, where the power pr0- 
vides, that the leaſes ſhall not be made of the demelnc 
lands of a manor, . 398, 399 


Vide Evidence, "3 
 _ Devile 


os SS TH oo» 
Deviſe. 


, made in execution of a . ene-ojem power, attaching upon 
real eſtates, muſt purſue the forms required by the ſtatute 
of frauds. | Page 83 
Exception to this rule, where no intereſt paſſes from the 
donee of ſuch a power, but he atts merely miniſterially. 

| 84. 85 
Or where power direted to be executed by an jnifirw- 
ment executed in the preſence of two witneſles, for, in 
that caſe, a writing, purporting 'to be a will, although 
executed in the preſence of two witneſſes, will be good. 


9O. IG1. 154. 


Vide principle, 761id. | | 

__ cp liable to lapſe by 
the death of the deviſee. 91. 98 
Caſe out of this rule upon its particular circumſtances. 


| | ... .. 98. 10Zz 
» though purſuant to ſtatute of frauds, not valid as an 
execution of a power, if other circumſtances, not re- 
quired by the ſtatute, are required by the creator of the 
power to attend the execution of it. 1357. 141 
, In favor of a wife, under a power exprelsly required to be 
executed by deed under hand and ſcal, 1s a defeQtive 
- execution thereof, and as ſuch will be aided in equity. 
; ; 179, 180 


Revocation of, vide Covenant. 
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E. 
_ Equity, Courts of 


have a jurifdiftion over the execution of ' powers wherein 
the conſideration of any equitable intereſt ariſes, and, 
by virtue thereof, interpoſe and ſupply defe&ts therean, 

| Wherever there appears to be a valuable conſideration, 
or other equitable ground for interpoſition. 155-1 S, 7+ 

| 190 

never interpoſe in caſes where there is a non-execution of 
. 2 power, 157. 109 
mterpoſe in caſes either of accident, fraud, or truft. IOt 


Vide Confaderation, Equi 
| q ut Pp, 
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Equity, Courts of 


diſpenſe with the form of an inſtrument, made in execy. 


tion of a power, in favor of purchaſers for a yaluable 
or good coniideration. af Page 163. 166 


Vide Marriage, Deviſe, Infant, Circamſlances. 


will refuſe their aid in ſupport of a power defeQtively exe. 
<uted, if the object of it be inequitable. 


Vide Children. 


will relieve againſt an appointmert under a power ef. 
.  feftively executed at law, in favor of a prior purchaſor 
| for a valuable conſideration, - when there is apparent 
fraud. 223. 2431 
—a defeCtive execution. of a power, where a party 
intereſted prevents a ſtrict performance of circumſtances. 


23l, 234 


OO —_ 


Vide Larv, courts of. 


wilt interpoſe to eſtabliſh an appointment, or ſet afide a 
revocation, under a power by reaſon' of ſurprize, as 
when a man 1s deceived by falſe ſuggeſtions, 233 
Sudden death of donee of a power does not fall within 
the term, ** ſurpriſe.” -: $14-340. 
But fraud or circumvention, are not to be preſumed, but 
muſt be poſitively proved, 234, 235 


Vide Purchaſers. 


will, if a power be exceeded in the execution of it, corredt 
 - the exceſs, and uphold the execution as far as the 
ower warrants. | | 344 
xceſles in the execution of powers, are cither in reſpect . 
tothe thing ſubjected to the power, or, to the extent of 
the eſtate to be created by the power, or, to. the quality 
and property of ſuch eſtate, or, to the perſons in whole 
favor the power 1s to be executed. . 344- 349 
will execute powers well created, but failing by accident. 


Vide Pearvers. | 
-* Evidence, 


e 


I'N-:D *Þ& +&, 


Cvidence , 'Parol. 


Vide Parol Ewvidence. 


A covenant to ſtand ſeiſed, is conſidered as an evidence of 
the uſual manner of deguling. Page 399. 407z 


Execution of a Power 
, exceeding the power, remedied in equity. 


Vide Equity, courts of, 


may be good 1n part and bad in part. 345, 346 
valid, - although a ſtranger to the power, be joined in the 
inſtrument. 378, 379 

| Executo2 


not capable of taking an intereſt as an aſſignee m law, 
under a power, for ſecuring money or other things, 
to ſuch perſon as the donee of the power ſhall appoint. 


370, 377 
F. 
Feoffment | 
of the donee, will not deſtroy a power {imply collateral. 
| 15,16 
will deſtroy power not ſimply collateral. 17.22 
of a ſtranger, will not deſtroy power not ſimply orayel. 
| 2 


made for further aſſurance, will not be a revocation of a 


covenant to ſtand ſeiſed to uſes with power of revoca- 
tion, | + 200,401 


Vide fatute 27 Eliz. c. 4. 


Feme Covert 


may execute a power ſimply collateral. 31, 32 


——— not imply collateral by the better 
TOs 33: 42 


Femc 


'& N D E X. 


Feme C overt 
Exception, if the power be expre/ſsly reſerved to be exe. 
cuted by a feme being ſole.  - Page 42, 43 
Vide Wife, Fine. 7 
Fine 


of the donee, will not deſtroy power ſimply collateral. 22 
— will deſtroy power not ſimply collateral ap. 
26 


| pendant, 
— EE INI _ —_— —_ 
po: £445) £3; Mpe31 
vied for a particular purpoſe, will not extinguiſh a 
power of revocation. 40031 
not requiſite to paſs an intereſt from a feme covert, if it 
arife by virtue of a pn 34» 35 


Vide Poavers, Aſerance, Revocation, | power of,” ſtatute 
27 Eliz. c..4. 


| Fraud. 
Vide Equity, Courts of Statute 27 Eliz. c. 4. 


ee EET 


_ ——_@__u_y_Po.Þwa. —_—— _— Sh pF £0 


Wc 
Good Conſideration. 
Vide Confidtrations, | 


| Grand-Child 
Vide Child, grand 


I. 
_ Infant 
may execute a power ſimply collateral, 43 
cannot execute a power over his own eſtate of inheritance 
to bind him. NS} 
may execute a power over his potfonal eſtate by teſtament, 
if above the age of ſeventeen, wo > 


*s covenant to make a jointure of part of land, over which 


* ke has a power -upon an'intended wife, will be helped 
Infant 


v% 


f-N- D- EX; 
Infant, 


' in equity, as a defeQtive execution of ſuch power. 
= : Page 180, 181 


Inrollment. 
Vide Barga:. and Sale, —Irftrument. 


F Inffrument 


, made in execution of a power, does not derive its validity 
from its capacity, as an independant or diftin&t convey- 
ance, to carry that which 1s: the ſubje& of the power, but 
from its correſponding with the forms required by the 
creator of the power, to attend the execution of 1t. 

| 137. 154. 220, 221. 256 

, required to be inrolled in a particular court, will not ope- 

rate to revoke a power, unleſs ſo inrolled, 259, 260 


Vide Bargain and Sale. —Feoffment, 


, made for a particular purpoſe, will not revoke a covenant 
to ſtand ſeiſed to uſes with power of revocation, Vide 
Feoftment . | 
's ſeveral, conſidered as conſtituting one conveyance. 
| 68. 202 
Vide Statute, 27 Elix. c, 4. Cavs - 


» 's for raiſing, or creating, or limiting of uſes and powers, 
are to be conſtrued according to the intent of the parties 
concerned therein, 283. 287 


L. 
Law 


» courts of, will, in ſome caſes, diſpenſe with a ſti per- 
formance of circumſtances required to attend the execu- 
ton of powers. 232, 233 

 ———, did not ſhew a favorable diſpoſition to ſupport 


Qq Law 


I'N D .E* X; 
. Lavo 


2-executions of powers, in which there: was. an exceſs, until | 
Tong, after their introduCtion into courts of law, . Poge 349 


, i 
* . ol Laale pk 


| for tk ſpends a poyeer not imply collateral 16 
7 _— a BENE 1 8" 
Sed guere F wide. .- Wp-%ak > & = Þd 


, for a year, neither ſuſpends ov extinguiſhes a power not 
ſimply collateral. *- #2 111 'FO, 17% 308, 310 
» for years, made by renant forlife. vndes a fettlement with 
power of revocation, not impowering him to leaſe, is 
valid againft him, and not liable to be defeated by exe- 
cution of the power. FL 310. 312 
\ » on which rent 1s referved, is a mig: revocation of a 
voluntary conveyance under ftatute 27 Etiz.c. 4 
- for twenty years, will, in equity, be a valid execution of a 
power to leaſe ſow ren ans ps IR for oy term. 


| 1 3L6N9. - 206 
Vide Demiſe. MES oetrSpprande bon dre be; 


*, 
4 *s'y « 7 ” « + 


may hs confilered; in clay, as in = (onion, in "hes largeſt 
ſenle of "that word, if 1 ir Eh commence: at - a future 


day. | IESOR OT. -- 

TO IONED B% ROD "Ig uf Azak OY Fan -1n A more 
"and yy if 5 it c be to begin How. ang. after the end 
.of a preſent intereſt i in ara; of - 422. 424 


wt V1 PITS "OA in the nar- 
roweſt ſenſe of that term, it may be intended of "a C0n- 
current leaſe, or a leaſe of the pol "big 424, 425 | 
, limited to: commence ©© from the day of the date,” is, t', 
law, conſtrued a leaſe in reverſion, and excludes the o | 
- on which it is made, out of the leaſe, 435+ 451 
, made under power to demiſe lands, ** to any perſon for 
any number of years, not exceeding the number of 99 Jiri 
from the time of the making of ſuch. demiſe,” well executed 
by a leaſe to hold, « a die cofuionts indenturs Fe 
aiae,” | $1) 54 479, 46 0 


. Vide L:yery. | | WW. 
bs: L , Leaſe 


il 


FO -» 


AND''R: $, 
* Leaſe. 


limited, habendum ** from thenceforth,”” or ** from the 
date thereof,” is, in law, conſtrued a leaſe in poſſeſſion, 
and includes the day on which it is made in the leaſe. 
Page 495. 502 
Exception to this diſtintion between leafts to commence 
« @ die datus,”” or ©* a datu,”* or *©* from henceforth,” 
where *©© @ datu,” or ©** a die datus,” are wicd as a refer- 
ence, and a computation is to be made from a gut pe 


- 628 
, with an habendum a dit datus, or a datu, equal 3 blcle- 
five 'of the terminus a quo. | $28, 529 


» delivered at four o'clock of the 2oth of Fune in one year, 
determines br day of June in the ſucceſſive year. 532 


Vide Day. 


» for three lives under a power, is well executed by a leaſe 
_ for three hves, and the lonyer hver of them. G41 
Or for three perſons for their three lives. 41, 542 
, mn—mnen_—_—_— cl excited by a caſe fo nncty 
nine years, determinable on three lrves, 542 
» by virtue of a proviſo in a power 1n the beginning, gene- 
ral, abſolute, affirmative, and indefinite, diſtinguiſhed 
from one under a power particular, entire, and aitfirma- 


tive. 542. 544 
» under power, may be abſolute or qualified, 544 
k overned by the rules of law. adopted 
in caſes of EG tos leaſes, and leaſes under ſtatute 
32 H.8. —_ 544 
, ——, muſt be made with a covenant for pay- 
ment of rent. - - 0s $7 
 —— with a clue of re-entry. ;7, 
gi. —_— —, cantaining covenants upon the whole 
equally beneficil as thote in former leaſes, that will be 
_ ſufficient, 579. $81 
z — —, ought not to be made without 4 COUnters 
part. $31 


— may . be in truſt” for him who makes 
it, provided it have all requifite covenants and con- 


- ditions, GB 
» for lives under a power, may be made without livery. 
581, $82 


Vide Rent. 
Fu. Q q 2 Leaſe 


TSS 
Leaſe and Releaſe 


will not deſtroy a power not fimply collateral. Page 26, 27 
Limitation of Uſes. 


Liverp 


_ ſometimes upholds a leaſe for life void in itſelf by being 
made to commence #n futurs ;, ex. gra. from the day of the 
f dates 481. 483 
; Inſtance where livery made a month after leaſe. 484. 482 
J Diſtinftion when made by the leſſor himſelf, and when 
| by attorney. 483. 489 
_ when, being to be made by attorney generally, 
| and when at a particular time. © 483. 489. 492 
when” leſſor in making livery, refers to the 
deed, or not. | | * 491, 492 

, made at a particular time, that time becoming eflential to 
be known is a fat to be found by a jury, -and no pre- 
ſumption can be made reſpeRing it, it evidence can be 
procured to aſcertain it. 7 492, 495 


. Vide U/es. 


i 
dy 
j 

\, 
p. 
I; 


"_— 


M. 
Marriage, © 


15 a valuable conſideration within ſtatute 27 Zliz, c. 4. 315, 


31 
And the conſideration extends to the children , as well as 
the wife. 333 


Vide Confideration, Covenant, Deviye, Infant, Power. 


es et. A. 


= ls 
Non-Exccution 
of a power, what ſo conbdered, 157. 160 
| Netice. 


Vice Statut? 37 Eliz. Cc A. 


I*N-D=R*x: 


P. 
Parol Evivence 


, not admiſſible to ſhew that an inſtrument was meant to 


operate as an execution of a power. Page 118 
Powers 

not admiſſable 1n common Jaw conveyances. | ON + 

were a conſequence of the introduction of uſes. 2,155, 6 

how aeted by the ſtatute of utes. 6,0, 155, 0 


of two diſtin kinds: Reſtraining and Enabling, 6.83 


, reſtraining and enabling, are either ſimply collateral, or 


not {imply collateral. _ 8,9 
, imply collateral, their nature.  zbid. 
, = —, may be general or ſpecial, 9 
y —— , when general. ibid, 
; ———, when ſpecial. zbid. 
, not ſimply collaceral, are of two ſorts ; appendant or ap- 
purtenant, and in grols.. | 10 
, — _u— ——hcn appendant or appurtenant, 7zbid. 
«pm — ——li groſs. | | 11 
; why ſo called. I2 
y rm may be fo circamſtanced, as to be in 
groſs as to one eltate, and appurtenant, as to another 
eſtate, in the ſame lands. © | 13 
, 1n what views they are intended to be conſidered in this 
treatiſe. | 13, 14 
take effe& out of the eſtate veſted in the creator of the 
Power. __ I4 
» imply collateral, not affeed by aQts of the donee there- 
of, 15 


, not ſimply collateral, appendant or appurtenant, may be 


ſuſpended or extinguiſhed by the a&ts of the donee there- 


of. 16 
appurtenant, may be incumbered by 
the donee thereof, by charging the land ſubjected thereto 
with a rent previous to executing the power, or by 
covenant to ſtand ſeiſed to another during his lite. 16 


g ee nn mos wt een —— 


ym — may be deſtroyed by the donee 
_ thereof by releaſe, or alteration of the eſtate ſubjected to 
the power, WE 8. 


Qa'3-.: Powers 


INDE x. 


Powers 

, not ſimply collateral appurientat, may be defeazanced, 
Pape 17, 26 
———in groſs, may be deſtroyed by = 

 donee thereof by fine, feoffment or recovery. 26, 
yu —— — may be executed, either by deed bt 
by will, unleſs there be a particular proviſion to the 
contrary. $5. 57 


And although the words uſed in deſcribing the inſtrument 
be ſuch, as, in their ordinary import, muſt be underſtood 
of a deed, yet the execution will be good, though by 
will, 57. 68, 

: ———-by ſeveral aſſurances, although 
reſerved to be executed by a writing, If they are ſo related 
to each other, that they can be conſidered as making 
one conveyance, as by covenant to levy a fine, and fine 
levied accordingly. 68. 77. 262 

And the law will be the ſame, although the fine precede 
the execution of the deed declaring the uſes. 71. 77 
contra, if the fine be general, and not refering to, or re- 

 fered, to WP the inſtrument, /ed guere. SOT > 3 

— —— by ſeveral as of Nr 
"Sm as by deed to take effe&t on one hundred pounds, 
paid, or the like. 78 

may not be executed by deed or will, at the option of the 
donee thereof, or by ſeveral aſſurances, f the ſpecific 
nature of the inſtrument by which it is to be executed, 


be expreſsly mentioned, 78. 84 
act. 6g in caſe of a power executed in conſideration of 
,marri | R 179, 180 


4 the mode Py execution of which is conceived i in general 
terms, or directed to be by deed, or by will expreſsly, 
mutt be executed by ſuch an inſtrument,” as is, in the 

_ utmoſt ftriftneſs of law, proper for the diſpoſition of that 
which 1s the ſubje& matter of the POWEr. * 83, 111 


Vide W:/. T ofament  Deviſe, 


executed by Re that deed operates vrecifaly; as when 
| made for any other purpoſe. - 103, 104 
Such deed, therefore, not revocable, unleſs a ſpecial 
power reſerved for that purpoſe. 103, 104, 105 
> Exception to this rule, when the perſon that is the object 


In whoſe favor the power 1s created, takes under it 1 
"i Polyers 


I 0 DEX: 


Powers 
) reſpe&t of a particular charaRer, which he afterwards 
: loſes. FEk. 3 | Page 105. 111. 
| 
, Vide Children. 


, executed by deed or will ; ſuch deed or will need not 
recite or refer to the inſtrument creating the power, it 
the a&t done be ſuch as cannot take effe&t, but by virtue 


of the power, RIS 111. 114 
, execution of, valid, though the powers themſelves be 
_  imperfeQly recited. | 114. x16 


Vide Revocation, Power of. Appointment, Power of 


, donee of, executing an inſtrument that may take effe& as 
an execution thereof, or may attach upon an intereft in 
the eſtate ſubje& to the power veſted in the maker of ſuch 
inftrument: Such inſtrament will, in law, take effett 
out of the intereſt, and not out of the power. 119. 129 

So, if it ſtand in equilibrio, whether the maker of ſuch 
inſtrument intended it to take effe@ out of his intereſt, 
or out of his power, it will attach upon the former, not 
. upon the lattef, * ©. po 123. 126 
ſtrained to be executed with particular circumſtances. 


Vide Circumflances. Inſtrument. 


-» firſt executed defeRtively, as to part only of the intereſt 
- which the appointer has, by virtue thereof, a dominion 
over, and then defedively as to the whole, will, in favor 
of a purchaſer for a valuable conſideration, as a wife, 
| be made good in equity. : 192. 204 
Contra, if it be apparent, that the power is fully executed, 

or if it be releaſed. | Ee 204. 
may be executed at different times, over different parcels 
© of the ettate ſubjefted thereto. _ 262. 265 
to revoke at any time any of the uſes and eſtates ſettled, 

and to limit new uſes, extend over all and every part, 


. Qq4 ; Pdwers 


| 
| 
'! 
'q 


_ Vide Appointment, 


I N--D EX; 


Powers 


and may be executed as to part at one time, and as t» 
the reſidue at another. Pa,e 263. 265 
differ from conditions at common law, in as much as the 
former may be apportioned, which the latter cannot, 


; Bos | 339» 340. 

may be executed at different times, over different parts of 
the tenements on which they attach. - 341+ 344 
_ — port; 


of the intereſt in the eſtate on which they attach. 
» exceeded in the execution of them, will be upheld by cur. 
reCting the excels. p26 344+ 357 


Vide Equity, Courts of, Jy Courts of, - 


But, the conſequences of correQting the exceſs as to the 
part in which the exceſs 15, will vary according to the 
circumſtances of each particular caſe. 457, 358. 
Inſtances, | 324, 325 
Principle upon which this variance turns. 359. 362 
, falling ſhort, in the execution, of them, of the extent 
warranted thereby, will be valid for as much as the 
execution Covers. LNG 363. 365 
, attaching upon an eftate on which a loſs falls, are not af- 
feed thereby, or liable to any part of the burthen, it 
there be ſufficient left to anſwer the charge. 365, 366 
are conſidered, fo far as they convey an intereſt, as part of 
of a man's eſtate, and as ſuch, liable to creditors. 406, 


"IF | ms FONT OL} 307. 
Though afually executed in favour of third perſons. 365 
'Thovgh ſuch power be appointed to third perſon, with 2 
recommendation to him to appoint to particular perſons 
or uſes, yet, if an intereſt paſſes, it will be liable to 
creditors, © Es 308. 372+ 


/ 


given to be executed by one perſon, cannot be by him de- 
legated to another. 7 37 2+ 374 
er — —— and his afligns expreſs! 
an execut.on by an aſſignee, will be good, 374: 379. 


Powers 


IN dv 


Poivers 
And it ſeems, that .an aflignee in law might take an 
intereſt under ſuch a power. iT Dl & os 
Wherc executor 'muſt take as aflignee in law, 376 


Vide Exccutor. 


, when completely executed, or there is no intention. to go 


ayy further m- the execution of' them, are uſually re-. 


leaſed. | 3758 


, executed upon a conſideration deemed, in equity, immoral, - 


w1ll be ſet aſide there. 378. 380 

, badly created, do not therefore devolve on the court of 
chancery, for chancery only interferes when powers are 
well created in the original, and fail by accident. 380, 
3SI 


Vide Fine, Feoffment, Leaje, Afgument, Leaſe and Releaſe, 
Recovery, common. Feme Covert, Infant, Revocation, 
Appointment, Volunteerr, Equity, Non-Executton, Wife, 
Purchaſers, Bargain and Sale, Inrollment, Feoffment. 
Statute 29 Eliz. C. 4. Execution of Power. Regiltering 


AQ. Day, Rent, Leaſe. 
Powers, Leaſing 


þ 


muſt have been invented ſoon after the method of convey- 
ing lands in ſtrict ſettlement became general. 385. 388 
not to receive a conſtruftion favorable to the tenant for 
life, at the expence of him in remainder, 388. 390, 


463, 464. 472, 473 


require certain circumſtances to attend their execution. 


399 


cannot be executed by attorney. 391 
muſt be executed in favour of a perſon in efſe, and there- 
fore @ leaſe unaer ſuck power for the life of the firſt ſon 
of F. S. will rot be valid. *.-401 
refrained to be executed only over hereditaments uſually 


letten, how conſtrued, | --$91: 


| doe . 
\ % Demiſe, 


Powers 


—— — 
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INDEX. 


Powers, Leaſing 


of lands generally, provided ſuch rent be reſerved as hath |! 
been for a given time previous to the execution of the 
power, authorizes a demiſe of lands not before in leaſe, 
Page 402, 406 

to be taken with ſuch reſtriftion, that the e/fate ſubjetted | 
thereto, be not deſtroyed by the exerciſe of them. 4oj 
of lands /ſpeczally, and not generally, not well executed if 
they include therein lands or premiſes, not having the 
preciſe qualifications required. 497. 40 
may, by inference, be taken to be ſpecial, from the nature of 
the powers compared with that of the property ſubjefted 
to them, 410, 411 

» limited indefinitely to make leaſes, are intended to autho- 
r1ze only a leaſe in poſſeſſion, and not a leaſe in reverſion, 
411, 414. 

, expreſsly enabling one to leaſe in reverſion, will be valid, 
| | 414, 415+ 

» attaching upon lands in leaſe previous thereto, he 
executed by a leaſe to commence from the determination 
of ſach prior leaſe. 415. 420 
Exception if the power be expreſsly to leaſe in poſſel- 
ion. | | 420, 422 


z ( 


of 


Vide Leaſe. 


, reſtrained to be executed in poſſeſſion expre/5ly, attaching 
upon an eitate, part in poſſeſſion, and part in reverſion 
at the execution of the power, may be executed immedi- 
ately, by a leaſe in poſſeſſion of the eſtate in reverſion 
as well as of that in poſſefion. | 425+ 427- 

, enabling to make leaſes in reverſion as well as in pol- 
ſeffion, attaching upon lands, part in reverſion and patt 
in poſſeſſion, will not warrant a leaſe in poſſeſhon 
another leaſe in reverſion of the ſame land, but #5 0 

. leafing # reverfion, will be confined to land not then 1! 
poſleſton. 427 

, authorizing leaſes generally or in poſſeſſion, do not pre 
vent making concurrent leaſes, | 427+ 453 


Vide Rever/ion, | 
Purchaſers 


I ND RN. 


Purchaſers 
| may be either on a valuable, or a good conſideration 
Vide Cenfideration , Creditor, C hildren » Marriage. 


former, for a valuable. or good conſideration under a power, 
not aided by equity againſt latter ones, where their titles 
ſpring out of the ſame root, although the latter have 
notice of the power. Page 206. 208. Sed vide 241, 242 

, claiming under a power, attaching upon a truſt eſtate, not 
aided 1 in TOw TE each other. 221, 222 


R. 
Beleaſe 


of power not ſimply collateral to be exerciſed in pre ſonti, 
will deſtroy it. 24. 
_ ———l not to be exerciſed 7» preſent: 


| quere, if deſtroyed theredy., 23, 24 
 RBecoverp, Common 
vill deſtroy a power not ſimply collateral. 25.31 


Vide Aſurance,—Statute 27 Eliz. c. 4. 


Regiſtring Fits 


extend to powers reſerved on lands, in counties ſubject to 
thoſe acts, — 381. 354 


Bent, 


» ancient copybold, anſwers the deſcription of ancient ac- 


fomed Tents | _- $44» $545: 


Bent, 


- & 


Portioned by ſubſequent words under a (wis.) 569, 379 


I"N*DEe7* x; 


Bent, 
ancient and accuſtomable, how to be underſtood, Page 546 


- 


. TOR 
under a reſervation to reſerve ſo much or more yearly 


rent as had been given or received within twenty years 


lalt paft, not confined to a rack rent where fines have 
been «/wally taken. | 
truce and ancient, muſt he effeted by a reſervation con- 
formablc in guality, quantity, and manner, to rent former) 
reſerved. q: E- X30 | . $50. 634 
But improving the eftate, not confidered ſuch an altera- 
tion as waries the rent, by making it ifſue out of other 
hereditaments, than thoſe contained inthe power. 534, 
LS AE 335 
reſerved under a power, providing .that two parts in 
three of the 1mproved value be reſerved, may be carried 
into effect by a reſervation made 7» the terms of the power, 
| | 2 55» 55 
under ſuch powers, in general, ſhould bc YR! 
ſtated.  $5b. 56g 
Exception, if quantum of rent retered to be determined 
by ſomething in itſelf ablolutely certain. . 566 
on leaſe under ſuch power reſerving the true and ancient 
went, reſerved in equivocal words which may refer to the 


| hereditaments on which the power attaches only, or" to 
thoſe, together with ochers, it ſhall be taken to refer 


only to the premiſes ſubject to the power. 569. 568 


__ — 


, may be reſerved in the ſame deed -on” ſeveral 


_ diſtinct leaſes, if the reſervations be ſeveral and certain, 


Contra, if the reſervations go to the whole, and it be ap- 


dt ll 


CTY CS 


| ——», Mult not differ in the times of payment. 579 57 | 


L ———————_— CA Wy 


——, muſt be payable annually during the term. 57 


— may be reſerved on a day before the year up. ibid. 


OO ——_—_— 


CC 
— 


, does not extend to the reſervation of heriots and 


the like. | FY feed Thu 
-, ſhai] enure as rent to the remainder-man, and he 
may diſtrain for it, 572. 51) 


Bent, 


T::N-:D-8-.:X. 


Bent, 


, on leaſe under ſuch power reſerving thetrue and ancient rent 
though reſerved to one and his heirs, will enure to thoſe 


in remainder. Page 575+ 577 
But the beſt metnod 1s to reſerve rent yearly, during the 
_ term. $77 
Vide Boon, Leaſe. - 
11 \  Beverſion. 
Vide Leaſe. bb 
Reverſtonary Jntereſt 


15 ſuch as 1s to have its' commencement at a future time, 
in which ſenſe it 1s oppoſed tc to an intereſt 1n poſſeſſion. 


433+ 435 
Vide Leaſe, "a 
= Kevocation, Power of 


, of covenant to ſtand ſeiſed to uſes, not effected by feoff- 


ment made for further aſſurance. 


Vide Feoffment. | 

is executed, in law, by doing any a&, that cannot ſtand 
with the former uſes. I12. 114 
Although it be required to be ES by expreſs words, 


110. 116 


will be valid, although the: power itſelf be imperfectly 


recited in the inſtrument by which 1t is executed. 1 4. 
11 

But it t muſt refer to, or mention the eftate on which it is 

to operate, and the want of ſuch reference cannot be 

\upplied by parol evidence. 118 

requires not any particular words in the creation of them, 

it being ſufficient that an evident intent to create ſuch 


power appears. | , 243, 244 
may be general over the whole eſtate limited, or partial 
as to part of it only. _ | 244, 245 


includes in itſelf a power to limit new uſes. on revocation, 
though no power of new limitation exprefled in the deed. 
24 
Such new uſes may be limited or raiſed by the ſame _ 
veyance which revokes the ancient uſes. 245. 247 
Whether the revocation be executed by covenant to ſtand 
ſeiſed, or by recovery. 245. 248 
Although there be a ſpecific power to limit new uſes 
ipecially worded, ſo as to diſtinguiſh the limiting of the 
Beveeation 


IN DEX. 


Revocation, Power of 
new uſes, and the ceaſing of the former uſes as diſtin 


afts, Page 248. 253 
may be executed in ſeveral ways. 253, 256 
By expreſs revocation. ibid, 
By revocation in law. / ibid, 
Origin of conſtructive revocations. ibid, 
well executed by a bargain and fale although not in- 
rolled, unleſs inrollment particularly required. 256 
may be executed conditionally, 265, 273 
As by mortgage. _ \ 265 


But the better opinion ſeems to be that a mortyape is the 
only caſe in which equity controlls a power of revocation, 
26s. 273 

Vide U/es. Appointment, Power of 
Itmited to be executed conditionally, ex. gra. with the 
conſent of a third perfon » that fa& muſt be clearly 


proved. 296, 297 
» When forfeited to the crown by attainder. 297. 307 
cannot be reſerved by the donee of a Pos ſimply calla- 
teral on execution thereof, | 307 
may be executed, pro tanto. I6, 17. 308 
not ſuſpended by a leaſe for years not made purſuant to 
the power. . 16, 27. 308. 310 
> When executed, deveſts an eſtate ſubject thereto veſted in 


the crown, without office. 313 


may be extinguiſhed as to part of that which is ſub- 
jeed to it, by donee thereof, by fine, &c. 3132 314 


- Vide Statute. 


I PRI 
——_—_— 


S. 
Dtatute - 
» 27 Eliz.C. 4. againſt covenants and fraudulent convey- 
ances. 314, 315 


Vide Marriage. 


—————— extends to ſettlements made upon good 


conſideration only, as for proviſion for FRNLrEn: 3 16. 319 
Vide Leafe, 


_— ——, extends to power of revocation, limited to 
| be execute? at a diſtant time. ' 319, 320- but 


———-—does not operate until the time limited ga 
TCVOCatIon AtTIVES. | 
Statute 


© 8 £3 Th os 
Statute 


. 27 Eliz, C. 4. extends to power of revocation, although the 


power .be afterwards extinguiſhed by recovery, feoff- 
ment, or fine, &c. if the conveyance be originally 
voluntary.  .. Page 320. 325 
zo _—, 2]tho* exe- 
cuted by ſeveral different 'aſſurances, for, as. to the 
operation of this ſtatute, they are all conſidered as but 
one conveyance. 325. 327 


y —— conveyance, wherein there is no 


expreſs power of revocation, if there be circumſtances 
therein which are ?antamount to ſuch power. 327 
yg —— ———, not to powers of reyocation, 
reſtrained to be executed with the conſent of a ftran 
not under the influence of the donee of the power. 


328. 335 
Jos = ———— to conveyances where the power 0 
revocation 1s upon a colorable conſideration. "S436: 


y — tt .: pr to charge an cate 
ſettled with a particular ſum by way of mortgage, &c, 
335, 330. 

, cannot be taken advantage of, except by pur- 
chaſers for money, or other valuable confideration.. 336, 


| OO NEIIP oo | me nn ns oe IP 
Who muſt likewiſe be free from all imputation of fraud 
or deceit. DT 337, 338 

. =——, extends to power of reyocation, 


of which a purchaſer for valuable conſideration has 
notice ; for, his notice will not make that good, which 
the a& of parliament has made void, 339 


Vide Regi/tering As. 


'Ts 
Term for Years. 
Ye Loaf, Teſtament 


» made in execution of a power, attaching upon perſonal 
eſtate, valid, though not executed according to the 


ſtatute of frauds. 83, 84. 
Nor executed in the preſence of any witneſs. 87. 
Exception, if the inftrument- be expreſsly required to be 


atteſted by two witneſſes. 68, 90. 142. 147. 
Teſtament 


I ND X 
x | Teſtament 


: made in execution of a power muſt be proved- as ſuch in re. 
” gular form, before it. can _ made uſe of either in law 
Oe or "EqEF« IN 4 _ Page 99, 4 
retains all its eſſential 
” Pirties and” qualities ; conſequently «the Gifpoftion 


j 


{% 


thereby made are hable to lapſe. | 91.98 
An exception to this rule, 'or rather caſe not f: illing 
within it, 98. 102 
Vide Powers. Revocation  Y Vide Corenant. 
Truſt Eſtate. 


Vide Purchaſers. 


 _ 


p —— , + | | by _ 
Ualuavle Conſideration. . 

Vide ates: DA 

| Uolunteers 

» ſeveral, claiming uuder a puwer, ke whoſe title has any 

defect. in_ circumſtances, will be withour remedy it. 

- _ouy F eng 148. 151 


U., 
Lhe Uſes 
| limited with power, of revocation, but not to limit new 
uſes, no new .or other. uſe can be averred or declared 
under the aſſurance that creates the power. 2» -®1 
But new uſes may be limited by a new grant, or vy cove- 


\ nant upon a confideration expreſied, 281, 283 
Vide Inſtrument. | 
W, 
cute 


» applying to equity to make good a defeQtive execution 
of a power intended for a proviſicn for her, will be aid- 
ed there, whether ſuch provihon be made before or after 
marriage. - 204; 204, 206. 
Nor 1s it material that ſhe is already vided for, ibid. 
Unleſs the proviſion before made be extravagant, #bid.. 


Tn which caſe, the court will not interfere, 200 
On what principle, ibid, 
Vide Covenant. | | | | 


| Will. 
| Vide Deciſe. T*/ament. 
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